#H=-500 8/30/79
Memorandum 79-36
Subject: Study H=-500 — Quiet Title Actions (Comments on Tentative
Remendation)

The Commission's tentative recommendation relating to quiet title
actions was distributed for comment to title companies and other inter—
ested persons in May 1979. A copy of the tentative recommendation is
attached. The purpose of the tentative recommendation is to provide a
direct in rem quiet title action as a means of enhancing marketability
of title without having to use devices such as partition or adverse
possession actions to obtain an in rem decree.

The only comment on this tentative recommendation that we have re—
ceived is from Mr. Garrett Elmore, attached as Exhibit 1. Mr. Elmore
served as the Commission's consultant in preparing the partition stat-
ute, which enables an in rem quiet title decree. The points raised by
Mr. Elmore are analyzed below in the order in which he raises them. We
hope to approve the tentative recommendation to print and for submission
to the Legislature as a final recommendation, after making such changes

as appear to be necessary.

Foreclosure of Valid Interests

An in rem decree requires the joinder of "all persons, known and
unknown, having or claiming any right, title, or interest in the prop-
erty." To accomplish joinder, known persons are actually gerved and
unknown persons are served by posting and publication. Inherent in this
process is the likelihood that persons served as unknown persons will
never recelve notice of the proceeding, and that valid interests in the
property might be foreclosed. Cases have upheld the constitutionality
of in rem procedures against due process challenges if reasonably dili-
gent efforts are made to ascertain and locate all known persons, through
tracing of records and inspection of the property.

The Commission's quiet title draft conforms to constitutional
requirements. Section 763.010 permits the court to order service on
unknown persons by publication if ™it appears to the satisfaction of the
court that the plaintiff has used reasonable diligence to ascertain the
identity and residence of and to serve summons on the persons named as

unknown defendants." Mr. Elmore suggests that greater statutory defini-
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tion of what persons are "known" for the purposes of the in rem decree
is important, referring to Gerhard v. Stephens, 68 Cal.2d 864, 442 P.2d
692, 69 Cal. Rptr, 612 (1968). In Gerhard the court pointed out "the
general rule that a party in the actual possession of real property
cannot be regarded as an 'unknown' person so as to be bound by a decree
based upon published service.” 68 Cal.2d at 908. The court also pointed
out that reasonable diligence to ascertain known claimants does not
require that a plaintiff must "pursue every missing link in the chains
of title or trace every stray deed recorded since the first volume of
deeds. Such a requirement would defeat the intent of the Legisature teo
permit a party occupying and using the property for a given period to
obtain a marketable title."” 68 Cal.2d at 909.

In view of these observations, the staff believes it would be
useful to make clear in the statute that persons in possession must be
actually served. The determination of what constitutes reasonable
diligence must be left to the trier of fact in the circumstances of each
case. The staff would add to Section 763,010 the following provision:

(c) Nothing in this section authorizes service by publication

upon any person named as an unknown defendant who is in open and
actual possession of the property.

Comment. Subdivision (¢} codifies case law. See, e.g.,

Gerhard v, Stephens, 68 Cal.2d 864, 908, 442 P.2d 692, _ , 69 Cal.
Rptr, 612, (1968); Manuel v. Kiser, 94 Cal. App.2d 540, 545,
210 P.2d 918, __ (1949).

Mr. Elmore also has a number of other suggestions to help ensure
adequacy of the notice to the defendants. He would permit the court to
require an abstract of title and to appoint a referee to investigate the
"reasonable diligence” exercised by the plaintiff in seeking out unknown
defendants. Based upon the partition statute, such provisions would
read:

762.040. The court shall upon its own motion or upomn motion

of any party make such corders fes jeinder ef additienel parties
as are necessary or proper @

{a) For joinder of additional parties.

{(b) Requiring the plaintiff to procure a title report and
designate a place where it shall be kept for inspection, use, and
copying by the parties .

Comment. Subdivision (a) of Section 762.040 is comparable to a
portion of Section 872.520(c) (partitiom).
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Subdivision (b) is drawn from Section 872.220 (partition). It
may be particularly useful where defendants are joined as unknown

persons.

763,010. (b) If upon affidavit it appears to the satisfaction
of the court that the plaintiff has used reasonable dilegence to
ascertain the identity and residence of and to serve summons om the
persons named as unknown defendants and persons joined as testate
or intestate successors of a person known or believed to be dead,
the court shall order service by publication pursuant to Section
415.50 and and provisions of this article. The court may, in its
discretion, appoint a referee to investigate whether the plaintiff
has used reasonable diligence and to ascertain the identity and
residence of persoms sought to be served_hz publication, and the
court may relg,on the report of the referee instead of the affi-
davit of the plaintiff in making the order for service by publica=-
tion.

Comment. Subdivision (b) also authorizes the court to appoint
a referee to investigate the facts on behalf of the court where
service by publication is sought. The authority provided is a
specific instance of the generzl authority contained in Section
638(1).

Whether the plaintiff has used reasonable diligence to ascer-
tain the location and identity of known and unknown defendants is a
matter to be determined by the trier of fact under the circumstances
of the particular case. See, e.g., Gerhard v. Stephens, 68 Cal.2d
864, 908-10, 442 P.2d 692, _ - , 69 Cal. Rptr. 612, _ -
(1968).

The staff recommends that these provisions be adopted.

Mr., Elmore further suggests that the statute make provision for
awarding attorney's fees and épportioning costs, as in partition. The
staff would be reluctant to abandon the general rules as to attorney's
fees and costs here. Mr. Elmore's concern appears to be with liens,
encumbrances, and other minor interests forced to appear and defend in
an in rem actlon, rather than with foreclosure of valid interests with-
out notice. The staff suggests a more direct approach to take care of
these interests: permit the plaintiff to obtain an in rem decree while
specifically admitting or accepting the validity of specified interests
in the property. In this way only those interests in which there is a
real issue will be litigated. This can be done by the following revi-
sions:

761.020. The complaint shall be verified and shall include
all of the following:

{c} The adverse claims to the title of the plaintiff as to
which a determination is sought . If the plaintiff seeks a deter-
mination as against all adverse claims, known and unknown, the com-
plaint shall so state.
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762.060. {(a) In addition to the persons required to be named
as defendants in the action, the plaintiff may name as defendants
"all persons unknown, claiming any legal or equitable right, title,
estate, lien, or interest in the property described in the com—
plaint adverse to the plaintiff's title, or any cloud upon plain-

tiff's title," naming them in that manner.

(b) If the plaintiff admits the validity of any adverse claim,
the complaint shall so state,

Comment. Subdivision (b) adds express authority to admit by
pleadings the validity of an adverse claim, thereby enabling an
action to determine title as against all persons, known and un-
known, with specified exceptions., This will avold the need to
litigate interests accepted as valid to which the plaintiff's s title
is subject. See Section 764.010,

764,010. The court shall examine into and determine the
plaintiff's title and the claims of all the defendants. The court
shall not enter judgment by default but shall in all cases require
evidence of plaintiff's title and hear such evidence as may be
offered respecting the claims of any of the defendants , other than
claims the validity of which is admitted by the plaintiff in the
complaint . The court shall render judgment in accordance with the
evidence and the law,

Section 764.060 provides a relatively short period of 180 days
during which a quiet title judgment may be set aside. The purpose of
the short period is to enhance the marketability of the property. Mr.
Elmore would like to see the general provisions of Section 473.5 apply.
Section 473.5 permits a motion to set aside a judgment for up to two
years after entry where the judgment was based on default due to lack of
actual notice. The concern here is that where valid interests are
foreclosed by an in rem action in which service was made by publicationm,
180 days 1s not a reasonable time for the holder of the foreclosed
interest to become aware of the judgment and take action to remedy the
situation. The policy question is: Which deserves greater protection—
marketability of title or the possibility that there is an unknown valid
c¢laim that has been foreclosed? The Commission should decide this
policy question. The staff believes the two can be reconciled by per-
mitting challenges for the longer period while protecting the rights of
bona fide transferees, damages being the appropriate remedy. Section
764.060(b) does this to a limited extent. The staff would replace
Sectlion 764.060 by a broader provision:
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764.060, The relief granted in an action or proceeding di-

rectly or collaterally attacking the judgment in the action, whether
based on lack of actual notice to a party or otherwise, shall not
impair the rights of a bona fide purchaser or encumbrancer for
value of the property.

Comment. Section 764.060 is intended to enhance the market-
ability of property as to which an in rem quiet title decree has
been rendered. An action or proceeding directly or collaterally
attacking the judgment in the action may not affect the rights of
bona fide purchasers of the property; the plaintiff in the action
or proceeding may be relegated to a damage remedy. Section 764.060
does not prescribe limitations periods for direet or collateral
attack on a quiet title judgment. Such periods are governed by
other law. See, e.g., Sections 473, 473.5.

Under existing law, title is quieted as of the date the complaint
is filed. Section 761.020(d) permits the plaintiff to seek a declara-
tion of rights as of a specified date. This implements suggestions of
several commentators that it would be useful to allow such a procedure
where the concern 1s with some point earlier in the chain of title, and
not with subsequent events. Mr. Elmore has problems with this provi-
sion. He asks what happens if a defendaut cross-complains seeking a
determination of rights as of a different date. The staff sees no
problem here--the court will have to make two determinations of rights,
one pursuant to the complaint and one pursuant to the cross-complaint,
for each date as of which a determination of rights is sought. Mr.
Elmore also is concerned about long-established claims and minor claims
being subjected to the quiet title action., If the Commission adopts the
suggestion above to permit the plaintiff to admit the validity of claims,

this problem would also be resolved.

Separation of In Rem Provisions

Mr. Elmore points out that as drafted, the quiet title provisions
appear to encourage in rem actions, whereas in most cases a quasi-in-rem
action would be more appropriate and preferrable. He suggests that the
availability of both types of actions should be made distinct, perhaps
by creating separate chapters on in rem and quasi-in-rem actions. The
staff believes this can be accomplished by the following revisions:

761.020. The complaint shall be verified and shall include
all of the following:

{c) The adverse claims to the title of the plaintiff as to
which a determination is sought . £ the plaineiif seeks s
determination as against ail edverse eleaimsy knewn and unlmewny
£he eompiaint shall se stater
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Comment. Subdivision (c) reecegpnimes shat +he requires the
naming of the specific adverse claims as to which the plaintiff
seeks to quiet title. The plaintiff may also seek to give the
quiet title an in rem effect under this chapter. The plaintiff's
title in such a case need not be based on adverse possession as
under former Sections 749 and 749.1. This chapter includes special
provisions , including pleading provisions, to effectuate the in
rem aspects of the quiet title action. See Sections 762.060-
762.070 (unknown defendants), 763.010-763,040 (service of process),
764,010-764.050 (judgment).

762.010. The plaintiff shall name as defendants in the
action the persons having adverse claims shet are of reeord
or known 4o the plaintiff or reasenahiy apperent frem an inspeetion
of the prepersy to the title of the plaintiff as to which a
determination is sought .

Comment. Section 762.010 states the rule for joinder of known
adverse claimants. Failure to join these persons will result in a
judgment that does not bind them. See Sections 764.040 and 764.050.
For joinder requirements where the name or interest of the defendant
is unknown or where the defendant is deceased, see Sections 762.020
and 762,030, This eontinues the substence of the fivst pertieon
of the sceend paragraeph and supersedes a portien of the fousth
parapraph of fomrmer Seetiens 749 and Z40+i; and entends the
joinder vegquivement +0 elaiments reesenably epparent from an
inspeetion of the prepertyr Fhis previsien is drawn frem Seetien
842:510 <{pantitionir For the effeet of failure to joinm holders
of imbevests aetually kmewn 4o 2he plaintifif or reasenably spperent
ipem an inspeeceien of +he prepestyy see Seetien F64-0508r TFor
joinder of unknown persons, see Section 762.060.

762.060. (c} In an action under this gection, the plaintiff
shall name as defendants the persons having adverse claims that are
of record or T known to the plaintiff or reasonably apparent from an
1nspection of the property.

Comment. Subdivision {c) continues the substance of the first
portion of the second paragraph and supersedes a portion of the
fourth paragraph of former Sections 749 and 749.1, and extends the
joinder requirement to claimants reasonably apparent from an
inspection of the property. This provision 1s drawn from Section
872.510 (partition). For the effect of failure to join holders of
interests actually known to the plaintiff or reasonably apparent
from an inspection of the property, see Section 764.050.

Transition Provisions

Mr. Elmore suggests that transition provisions would be useful.

Since we are not making major changes in procedures, other than author-

izing the new in rem proceeding, it would be possible to apply either

old law or new law to actions pending at the time the new act becomes

effective. However, there may be minor procedural changes, such as in
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the contents of the complaint, manner of service, etc., so the staff
suggests that for simplicity old law should continue to govern actions
commenced prior to the effective date and new law should govern actioms
commenced after the effective date.
Actions commenced on or after the effective date of this act
are governed by this act. Actions commenced before the effective

date of this act are governed by the applicable law in effect prior
to the effective date.

Preservation of Case Law

Mr. Elmore is concerned that the recodification of the quiet title
provisions might be construed to overrule a line of cases that permits
the court to require the plaintiff to do equity as a condition to quiet-
ing title in the plaintiff. The staff has no objection to adding the
following provision to Section 760.040 (jurisdiction of court):

(c) Nothing in this chapter shall be deemed to 1limit any

authority the court may have to grant such equitable relief as may
be proper under the circumstances of the case.

Comment. Subdivision (c) makes clear that the recodification
of the quiet title provisions in this chapter does not impair any
equitable powers of the court. Cf. 3 B. Witkin, California Proce-
dure Pleading § 534 (2d ed. 1971) (plaintiff’s offer to do equity).
Mr. Elmore is also concerned about possible loss of case law inter-

pretations of the law. To the extent the law is changed, the relevance
of case law is diminished. To the extent the law is the same, the
relevance of case law is preserved. This is a continuing concern with
all the Commission’s recommendations. We state in our Annual Report
that, "While the Commission endeavors in the Comment to explain any
changes in the law made by the section, the Commission does not claim
that every incomsistent case is noted in the Comment, nor can it antici-
pate judicial conclusions as to the significance of existing case au-
thorities." The staff does not believe we can do any more than this.

We do plan to add a reference to the Gerhard case om interpretation of

"reasonable diligence" under Section 763.010.

Tolling Limitation Periods for Disability

Mr. Elmore points out that existing law tolls limitation periods
during which persons under disability such as minors and incompetent
persons may bring actions relating to title by adverse possession. This

is inconsistent with Section 764.060, which purports to strictly limit
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the period during which a quiet title decree is subject to challenge.
If the Commission accepts the revision of Section 764.060 suggested
above by the staff to simply protect bona fide purchasers and preserve
existing time periods, the apparent inconsistency will be eliminated.
As to the more general question of whether the adverse possession stat-
utes are in need of revision, the staff believes they are, However,
that is beyond the scope of this recommendation, which is intended as
strictly procedural., Perhaps we can review the substantive aspects of
the adverse possession provisions in connection with our broader study

of marketable title, which we hope to discuss next month.

Termination of 0il and Gas Leases

Mr. Elmore notes that Civil Code Section 794 provides an expedi-
tious means of clearing title to property subject to an expired cil or
gas lease and suggests that the provision be cross-referenced in some
manner. The staff plans to add the following references in the Comment
to Section 760.030 (remedy cumulative): "For special actions and pro-
ceedings to clear title, see Sections 770.010-770.080 (identity of
person in chain of title), 771.010-771,020 (land dedicated for public
improvement), and 772.010-772,060 (right of entry or occupation of
surface lands under oil or gas lease). See also Civil Code § 794

(quitclaim of expired oil, gas, or mineral lease)."

Deferred Operative Date

Mr. Elmore asks whether the new act is to have a deferred cperative
date. In light of the relatively minor procedural changes the new act
will make and in light of the intent of the new act to authorize a
proceeding not now generally available, the staff believes the new act
should take effect at the notmal time, which would be January 1 follow-
ing the year of enactment, and sees no need to provide a deferred opera-

tive date.

Conforming Changes

Mr, Elmore asks whether there is to be a search of the codes for
conforming changes. We have made a limited search and the conforming
changes that appear to us to be necessary are set out in the yellow
sheets following the text of the proposed statute. Mr. Elmore's par-—

ticular concern is with Civil Code Section 1006, This section appears
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on the first yellow page (page 17 of the tentative recommendation) with

our proposed conforming revisions indicated.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary



Memorandum ?9-3_6 7 H=500

EXHIBIT 1
GARRETT H. ELMORE
Attorney At Law

340 Lorton Avenue
Burlingame, California 84010

(415) 347-5665

August 18, 1979

John H., DeMoully
California Law Revision Commission
Stanford, Ca. 94305

Re: Quiet Title Actions-Tentative Recommendation-May, 1979
Dear Mr, DeMoully:

Following are certain personal commentis and thoughté on
the above recommendation., They are submitted in my individual
capacity. They are not based on any claimed expertise or on
in-depth study.However, I did have experience in times past
with McEnerney, CCP 749, 738 and clearing title 1o a section
of land of small value with about eight undivided ownerships,
for mn o0il and gas lease., I have now read the Ilastings and
Yale law review articles and reviewed some of the California
cases, including Gerhard v. Stephens (1965) 68 Cal. 2d 864,

As you know, I was consultans in the partition revision.
But, as pointed out below, gquiet title is a broader remedy-
with greater potential for mischief. Moreover, I do not feel
bound by everything in the recent partition statute.

Policy.

1} It is my belief the Recommendation goes too far in
acceptance of the argumenis of commentators for an in

rem proceeding to provide "marketable title” (whatever that
is). It will be a source of mischief in closing out valid
interests. California is a litigious state with a certain
potential for taking advantage of what the law permitis.
Further, marketable title advocates seem to ignore the
inconvenience and expense which may result to persons holding
valid interests when compelled to respond to an im rem pro-
ceeding brought at the whim of an owner cf property or an
interest therein. The existence of an in rem remedy (and

lack of prominence of the CCP 738 guasi in rem remedy-see
2), infra) would seem to increase the incidence of bringing
in all parties, including undisputed enbumbrancers and lessees.
There is no provision for attorney and other expenses for
such persons and one would be difficult to write.

In sum, it is submitted the "marketable title" argument



Page Two

as presented in the law review articles gives only
one side of the picture, i. e., the position of an
owner or claimed adverse possessors who, in person

or by predecessors, has neglected to nerfect record
title or to remove clouds and suddenly wants to clear
title to consummate a transaction,

Morcover, as poinied out below,the purpose seems
to require draconian measures to limit the rights
of persons having valid interests vho are not served
except by publication and who have no actual notice
of the proceeding which will often cut off their rights.
The Yale articie frankly recognizes that some rights will
be out off. It suggestisan indecmmity fund (provided for
by the Torrens Act and of doubtful viability). It also
refers to constitutional procedural due process questions
under the principles of the_Mullane decision of the
United States Supreme Court.

It is therefore suggested that the present text be
re-examined to inscrt provisions that give greater pro-
tection to the interests required to implead or as to
whichh a quiet title decree is sought. Consideraticn
should be given to (i) giving the court discretion to
require an abstract of title (see partition statute),

(ii) permitting the court (in express terms) to appoint

a referee to examine into and report upon such matters

as proof of claims upon encumbrances and liens and facts

as to exercise of "reasonabhle diligence" to learn identity
and whereabouts of persons having record interests or

other "known" interests, so reliance will net have to be
placed solely on the affidavit allegations, (iii) working
out some format so that the court makes attorney's fee
awards {(see partition statute), (iv) appropriate provisions
as to costs and expenses (see partition statute), (v),
certainly as to time limits and format, let general

law provisions apply {ccP 473, 473.5 jas in the partition
statute, and (vi) eliminating the provisions that plaintiff
may seek determination of title as of a particular date,
unless it is worked out better (example: can a defendant
cross complain seeking determination as of the present
time and override the plaintiff; example, suppose both pv
all claimants derive title from a common grantor and _eone is
not concerned with earlier interests such as eascments o-
encumbrances of ancient date)}.Should the prior date, for
example, be limited to one within the preceding 20 or 10
years, so that minor defendants will not have to sit
through evidence which does not concern them or stipulate
on some basis?




Page Three

In citing other in rem statutes, the Recommendation
in my belief does not sufficiently note that these statutes
are "“"special" statutes. They are available in limited
circumstances, except possibly CCP 749,749.1 could be
classified as "general' statutes, Th. sometime use of the
partition statute as a guiet title statute only seems to
me to be unsound.With enactiment of a general in rem statute
in California to establish title, it is believed the problens
of wvalid interests cut off will muliply and, if the pracedure
is too simplified the burden on the courts and judges will
increase,.

In Gerhard v. Stephens (1965) 68 Cal. 2d 864 the
California Suprene Court refused {to give effect +to
two prior All Persons quiet title decrecs to wipe out
the interests of successors to a corporate oil and oo
leagse having an interest of record.The decision narrowly
interpreted CCP 749 et seq., when the interests were of
record, even preceding the cut off time expressed in CCP 749,
(The property apparently became producing cil property .in
later years.} :

2) It is my belief that the present text does not sufficiently
distinguish, and encourage, quasi in rem actions.This is
perhaps a wmatter of drafting style, since such actions secen
clearly permitted.The concern is that practitioners will

be encouraged to file All Persons suits as a matter of
routine, when there is no practical necessity therefor. It
does not seem likely that in the near future at least
purchasers and lenders will forego title insurance and

rely Insiead upon an in rem decree (compare Yale article
in@icating that such a result might be possible). i

It is believed that one part might be Quasi In Remnm
Actions and another part In Rem Actions,

The present quasi in rem action is understood and is
adequate, Tor many situations where the purpose is to
resolve Qisputes between existing known parties and not
to "clear" title as a whole. The suggestions supra for
added protections and safeguard provisions, with expense
and attorney's fee provisions, do not apply. In sum, the
two types of proceedings should be clearly provided for.

3) It is my belief that_transitional provisions should

be carefully framed., Exawmple: IT existing sections are
repealed, what is the effect upon pending actions throughout
the state (numerocus)? If as suggested in (2) the quasi in
rem and in rem procedures are clearly distinguished, it
would be easier to draw transition provisions.




Page Four

4)  The Recommendation does not in statute or by

comment indicate the extent to which existing California
interpretations are intended to be continued, A primary
source of concerh is the line of cascs requiring the

party obtaining affirmative reliel to "do equity,”

in the form of paying off a mortgage foreclosure of which
is barred by the statute of limitations. Other examples:
certain outlawed liens (I pbelieve), rejmbursement for
certain expenditurcs for the upkeep of the property.The

Yalte article, for example, condemns sneh forms of decree as
mostile" to quict title actions.The writer personally be-
lieves the California "equity" approach is fairer. DBut

the intent for continuation or non continnation should he
stated in soue fashion. Preferably it would take the form
of wording as 1o permissible forms of judgment or “nothing
her ein shall preclude the court from... (ete.).Note: In

a revision of stays on appeal, the State Bar committee changed
wording somewhat and raised a very substantial gquestion

as to stays in probate distributions which had been setiled
by earlier Supreme Court decision. Corrective amendmentis
were later necessary. Another example of jmportance: 1S

it intended to retain the Gerhard construction that owners
of record interests are "known' owners and reasonable dilif-
ence is required, though what is reasonable diligence turns
in part on the time when the interest was shown of record?

5} Is there ar apparent inconsistency between the proposed
statute anu Ya#iouSLolling provisions of CCP 328 (disahilitlet
proposed statute ignores the disability recognized by CCP
328,as5 to the effect of a decree. There appears no case interr-
preting CCP 7y¢, 749.1 vis a vis CCP 318 et seq. and CC
1006.Arguably, a case may be made for shortening the adverse
possession period as to minors and incompetents at least.This
may not be within the scope of the study or may have bhecen
considered and rejected. If so, the only point suggested

is that the dif{ferencc be pointed out morespecifically (cf.
Rcommendation, p 3, and under Seec. 764.060, Pp. 16).

6) In the case of o0il and gas or mineral leases, 1is there
need to indicate the relationship between the proposed statute
snd other statutes, €. E., proposed 772,010 et seq. and

"its prececessor-CCP 751.%, and present cc 794 (duty to
gquitclaim upon demand after term of lease has expired or

the lease has been abandoned),1t wounld seem some recfifercence

in the Recommendation should be made to the latter, as it

is an expeditious way of removing a cloud.As to the former,



Page Five

the new statute is declared cumulative; hence, no direct
conflict. However, the form and cccasion for relief
appear in one statute and not the other.Probably, the

most that can he done is to call attention in the "relief"
sections Comment, to the °special® statute-limited to

two counties,

7) Is there to be a deferred operative date?

8) What is the intent as to conforuming changes, i. e., a

search of the codes, Note, e. g., CC 1006 (which has not
heen conformed to present CCP 749, 749.1. '

General Approval

There is need for revision in this area. In wmy opinion,
the tentative Recommendation shows careful thought and drafi-~
ing, in the best tradition of the Commission,

For the reasons indicated above, it is my opinion the
measure is not yet in satisfactory form. I would hope that
further work and study wounld be done before the Commission
makes its final recommendation,

. In my belief, unless the bill is further refined and -
the report and commentis expanded somewhat, it should not
be pressed for enaciment, at the coming session.

Quiet title, unlike partition, is a heavily used form
of action. As indicated, I feel that toec great emphasis
has been placed on "advocacy" law review articles that
represent a single point of view, hoping that a somewhat
simplified solution will work. Much as I would like to agree,
I cannot personally reach that conclusion,

Resp.gectfully,
j:’%/%(/%

Garrett I, Elmore

P. 8. 1 have some comments on details which I can submit
after the policy questions above are (or have been~
decided). They are not too great, but I would like to
see new wording as ito known and unknown parties,
permissible judgments (equitable relief) and the
matter or cross complaints beiter covered.

G. H., E,
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REVISION COMMISSION

TENTATIVE RECOMMENDATION

relating to

QUIET TITLE ACTIOQNS

CALIFOENIA LAW REVISION COMMISSION
Stanford Law School
Stanford, Californmia 94305

Important Note: This tentative recommendation is being distributed
s0 that interested persons will be advised of the Commission's tentative
conclusions and can make their views known to the Commission. Any
comnents sent to the Commission will be a matter of public record
unless confidentiality is requested, and will be considered when the
Commission determines what recommendation, if any, it will make to the
California Legislature. It is just as important to advise the Commis—
sion that you approve the tentative recommendation as it is to advise
the Commission that you object to the tentative recommendation or that
you believe that it needs to be revised. COMMENTS ON THIS TENTATIVE
RECOMMENDATION SHOULD BE SENT TO THE COMMISSION NOT LATER THAN AUGUST
15, 1879,

The Commission often substantially revises tentative recommenda=-
tions as a result of the comments it receives. Hence, thisz tentative
recommendation is not necessarily the recommendation the Commission will
submit to the Legislature.




H-500 \ 5/11/79
TENTATIVE RECOMMENDATION

relating to
QUIET TITLE ACTIONS

The California quiet title provisionsl are descendants of the
ancient procedures of chancery--~the bill to remove a cloud on title, the
bill of peace, and the bill gquia timet--to determine conflicting claims
to real property.2 These equitable writs operated in personam to
resolve disputes between individuals and not to clear title to land as
against the whole wnrld.3 As a consequence of this heritage, the basic
California quiet title statute provides for a quasi-in-rém determination
of title as between particular parties; it does not permit a general
decree having in rem effect and binding all persons.4

There are a number of special California statutes that enable a
person to obtain an in rem quiet title decree. If the person has ac-
quired tax-deeded property or property through a public improvement

assessment foreclosure, an in rem decree is availahle.5

I1f the person
seeks to partition property or claims title by adverse possession, an in

rem decree is available.6 If public land records are destroyed or

1. Code Civ. Proc. §§ 738, 739.

2. Finnegan, Problems and Procedures in Quiet Title Actions, 26 Neb.
L. Rev. 485, 486-88 (1947).

3. Comment, Enhancing the Marketability of Land: The Suit to Quiet
Title, 68 Yale L.J. 1245, 1266-67 (1959).

4. Comment, The Case for an In Rem Quiet Title Decree, 38 So. Cal. L.
Rev. 608, £09-10 (1965).

5. Rev. & Tax. Code §§ 3950-3972 (tax~-deeded property)}; Code Civ.
Proc. §§ 801.1-801.15 {(titles affected by public improvement as-

segsments). See also Rev. & Tax. Code §§ 3591-3617 (action by
state to quiet title to tax-deeded property).

6. Code Civ. Proc., §§ 749-749.1 (adverse possession), 872.010-874.240
(partition).



boundaries are disturbed by an earthquake or if property is taken by
eminent domain, an in rem decree is available.? But, for the ordinary
property owner who acquired title by deed and who seeks to establish or
clear the title, there i3 no general in rem quiet title relief.8

There is a demonstrated need for a general quiet title statute that
permits an in rem decree binding all persons to ensure full marketabil-
ity of land.9 Publie records are inadequate to locate all potential
adverse claimants. Some interests may be unrecorded; other interests
may be difficult to find in the records. Even if recorded and located,
documents may offer 1little aid in discovering the'identity or location
of persons whose interests the document purports to create or protect.
The existing quasi~-in-rem decree based on a determination of title as
between particular parties is insufficient to cure ummarketable titles
and establish functiomal marketability. The California statute should
be amended to provide for a general in rem quiet title decrse,

There are models for an in rem quiét title action in the special
statutes already enacted in California that provide an in rem decree
while protecting the interests of unknown persons.10 The major features

of a general in rem quiet title statute are outlined below.

7. Code Civ. Proc. §§ 751.01-751.28 (Destroyed Land Records Relief
Act), 751.50~751.65 (Cullen Earthquake Act), 1230,010~1273.030
(Eminent Domzin Law).

3. Partition proceedings are sometimes used to obtain a decree consti-
tuting essentially a judgment in rem quieting title against all
persons, but this procedure is unsatisfactory since some title
insurers will not insure title on this basis. See 2 A. Bowman,
Ogden's Revision California Real Property Law § 27.57, at 1357
(1975}.

9. See, e.g., Willemsen, Improving California's Quiet Title Laws, 21
Hastings L.J. 835 (1970); Comment, The Case for an In Rem Quiet
Title Decree, 38 So. Cal. L. Rev. 608 (1965); Comment, Enhancing
the Marketability of Land: The Suit to Quiet Title, 68 Yale L.J.
1245 (1959). - _

10. The first of the special statutes, the McEnerney Act (1906 Cal.
Stats. Ex. Sess. Ch. 59, p.78), enacted in the wake of the 1906 San
Francisco earthquake and fire, set the basic statutory scheme. The
constituticnality of the act was upheld in Title and Document
Bestoration Co. v, Kerrigan, 150 Cal. 289, 38 P. 356 (1906).




The gemeral statute should permit the holder of any interest in
property to quiet title as against any or all adverse claimants, as of
the time of the lawsuit or any time prior thereto. The plaintiff should
name as defendants all persons unknown claiming any adverse interest, as
well as known claimants and persons having interests of record. In case
a known claimant or person having an interest of record is dead, the
heirs and devisees should be named as defendants. To¢ ensure the great-—
est likelihood of notice to unknown persons and to heirs and devisees,
the plaintiff should use reascnable diligence to identify, locate, and
serve them before the court authorizes service by publication. Where
publication is authorized, recording a lis pendens and posting the
property should also belrequired. The court should be authorized to
appoint a guardian ad litem where appropriate to safeguard the interests
of unknown defendants. The judgmeﬁt shbuld not be entered by default,
but the plaintiff should be required to prove title. Once these re-
quirements are satisfied, the judgment quieting title should be given in
rem effect and should be binding on all persons made parties to the
action. The limitations period for a direct or collateral attack on the
judgment should be relatively short, and the rights of bona fide pur-
chasers and encumbrancers under the judgment quieting title should be
pfotected.

In addition to these features of a general in rem quiet title
statute, a particular problem of the adverse possession quiet title
provisions should be addressed. A person claiming title by adverse
possession who satisfies the basic statutory adverse possession require-
ments may maintain an action under existing California statutes for a
quasi-in-rem decree of title.11 In addition, the Californla statutes
offer an in rem decree to a person who has adversely possessed for an
additional five to 15 years.12 Therconsequence of this scheme is that,
while an adverse possessor can cbtain good title after five years, the
title is not fully marketable until the lapse of an additional five to

11. Code Civ. Proc. §§ 318-328 (adverse possession), 738 (quiet title);
Mings v. Compton City School Dist., 129 Cal. App. 413, 418, 18 P.2d
967, 969 (1933). '

12. Code Civ. Proc. §§ 749, 749.1.



15 years. There is no apparent reason for this diécrepancy.l3 An in
rem decree should be authorized without a further period of delay if the
basic substantive requirements for title by adverse possession are
satisfied.

100/937
The Commission's recommendations would be effectuated by enactment
of the following measure:
An act to amend Sections 1006 and 2931a of the Civil Code, to amend

the headings of Chapter 3 (commencing with Section 738) and Chapter 4A

(commencing with Section 801.1) of, to add Chapter 4 (commencing with

Section 760.010) to, and to add Chapter 4.5 (commencing with Section
770.010) to, Title 10 of Part 2 of, and to repeal Sections 738, 738.3,
739, 748.5, 749, 749.1, 750, 751, 751.1, 751.3, and 75la of, the Code

of Civil Procedure, relating to actions to quiet title.

The people of the State of California do enact as follows:

100/943
QUIET TITLE

Code of Civil Procedure §§ 760.010-764.070 (added)
SEC. . Chapter 4 (commencing with Section 760.010) is added to

Title 10 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 4. QUIET TITLE

Article 1. General Provisions

§ 760.010. Definitions _
760.010. As used in this title: ,
{a) "Claim" includes a legal or equitable right, title, estate,

lien, or interest in property or cloud upon title.
(b} "Property" includes real property, and to the extent appli-

cable, personal property.

13, Willemsen, Improving California’s Quiet Title Laws, 21 Hastings
L.J. 835, B38-44 (1%70).




§ 760.020

Comment. Subdivision (a) of Section 760.010 makes clear that the
term "claim" as used in this chapter is intended in the broadest possi-
ble sense. The definition of "property" in subdivision (b) reflects the
fact that title to personal as well as real property may be determined
under this chapter. BSee Section 760.020.

69/418
§ 760.020. Scope of chapter
760.020, An action may be brought under this chapter to establish

title to and determine adverse claims to real or personal property or

any interest therein.

Comment. Section 760.020 supersedes the first portions of former
Sections 738, 749, and 749.1. This chapter does not limit the interests
that may be determined or the persons against whom they may be quieted;
it is intended to provide the broadest possible forum for clearing title
to the fee or any other interest in property.

The ability to quiet title as to both real and personal property
may be useful in cases involving land and fixtures, as well as in cases
involving personal property alone.

101/165
§ 760.030. BRemedy cumulative
766.030. The remedy provided in this chapter is cumulative and not

exclusive of any other remedy, form or right of actien, or proceeding

provided by law for establishing or guieting title to property.

Comment. Section 760.030 continues the substance of the third
paragraph of former Section 751 and the first portiom of the third
paragraph of former Section 751.1. Other proceedings that may be avail-
able to clear title to property include actions concerning real property
titles affected by public improvement assessments {Sections 801.1-
801.15), actions under the Destroyed Land Records Relief Act and Cullen
Earthquake Act (Sections 751.01-751,28 and 751.50-751.65), partition
actions (Sections 872.010-874.240), actions to quiet title to tax—deeded
property (Revenue & Taxation Code Sections 3531-3617 and 3950-3972),
actions to remove a cloud on title {Civil Code Section 3412), and de-
claratory relief actions (Code of Civil Procedure Section 1060).



§ 760.040
69/417
§ 760.040. Jurisdiction of court

760.040. (a) The superior court has Jurisdiction of actions under
this chapter.

(b) The court has complete jurisdiction over the parties to the
action and the property described in the complaint and is deemed to have
. obtained possession and control of the property for the purposes of the
action with complete jurisdiction to render the judgment provided for in
this chapter.

Comment. Subdivision (a) of Section 760.040 is an exception to the
rule of Section 86 conferring limited jurisdiction on minicipal and
justice courts to determine title to personal property. It is counsist-
ent with the general rule that determinations involving title to prop-
erty are within the jurisdiction of the superior court. See, e.g.,
Sectiong 872.110 (partitiom), 1250.010 (Eminent Domain Law).

Subdivision (b) is comparable to Sections 751.11 (Destroyed Land
Records Relief Law) and 751.55 {Cullen Earthquake Act).

101/144
§ 760,050, Venue
760.050. Subject to the power of the court to transfer actiona,

the proper county for the trial of an action under this chapter is:

(a)lWhere the subject of the action is real property or real and
personal property, the county in which the real property, or some part
thereof, is located.

(b) Where the subject of the action is persomnal property, the
county in which the personal property is principally located at the
commencement of the action or in which the defendants, or any of them,
reside at the commencement of the actionm.

Comment. Section 760.030 is consistent with the general venue

provisions of Section 392; it is comparable to Section 872.110 (venue in
partition)., See Section 872.110 and Comment thereto.

100/945
§ 760.060. Rules of practice

760.060. The statutes and rules governing practice in civil ac~

tions generally apply to actions under this chapter except where they
are inconsistent with the provisions of this chapter.

Comment. Section 760.060 is comparable to Sections 751.17 {De~
stroyed Land Records Relief Law) and 872,030 (partitiom).

—fom



§ 761.010
043/182

Article 2. Commencement of Action

§ 761.010. Commencenent of action

761.010. {(a) An action under this chapter is commenced by filing
a complaint with the court.

(b) Immediately upon commencement of the action, the plaintiff
shall file a notice of the pendency of the action in the office of the
county recorder of each county in which any real property described in
the complaint is located.

Comment. Subdivision (a) of Section 761.010 is comparable to

Section 1250.110 (Eminent Domain Law).

Subdivision (b) supersedes the fifth paragraph of former Sections
749 and 749.1, which provided a 10-day period within which to file. The
contents of the lis pendens are prescribed in Section 409, Failure to
file the 1is pendens may result in subsequent bona fide purchasers and
encumbrancers of record at the time the judgment is recorded not being
bound by the quiet title judgment. See Section 764.040 (persons not
bound by judgment}. '

045/221
§ 761.020. Complaint
761.020. The complaint shall be verified and shall include all of
the following:
(a) A description of the property that is the subject of the

action, In the case of tangible persomal property, the description shall
include its usual location. In the case of real property, the descrip-
tion shall include both 1its legal description and its street address or
common desipgnation, if any.

(b} The title of the plaintiff as to which a determination under
this chapter is sought and the basis of the title. If the title is
based upon adverse possession, the complaint shall allege the specific
facts constituting the adverse possession.

(é) The adverse claims to the title of the plaintiff, If the
. plaintiff seeks a determiﬁatiun as against all adverse claims, known and
unknown, the complaint shall so state.

(d) The date as of which the determination is sought.



§ 761.030

(e} A prayer for the determination of the title of the plaintiff

and the adverse claims.

Comment. Section 761.020 continues the substance of the second
sentence of the first paragraph and supersedes a portion of the fourth
paragraph of former Sections 749 and 749.1, which required a wverified
complaint and a statement of facts upon which the plaintiff's title is
based. .

Under subdivision (a), the description of the property must he
sufficiently precise to enable the defendants to identify the property.
Hothing in this subdivision precludes the Joinder of several properties
or of real and personal property in one action, where appropriate.

Subdivisica (b) doegs not require that the plaintiff claim a fee or
other freehold interest in the property; any interest is sufficient.
This is consistent with former Section 738 and the cases thereunder.
See, e.g., 3 B. Witkin, California Procedure, Pleading § 522, at 2173
{2d ed, 1971). For provisions relating to title by adverse possession,
see Sections 318-328. The 20- and 10-year limitations on establishing
title by adverse possession formerly found in Sections 749 and 749.1 are
not continued; they are inconsistent with the general adverse possession
requirements. See discussion in Willemsen, Improving California's Quiet
Title Laws, 21 Hastings L.J. 835, 838-844 {(1970),

Subdivisicn (c) recognizes that the plaintiff may seek to give the
quiet title an in rem effect under this chapter. The plaintiff's title
in such a case need not be based on adverse possession as under former
Sections 749 and 749.1. This chapter includes speclal provisions to
effectuate the in rem aspects of the quiet title action. See Sections
762.060~762.070 (unknown defendants), 763.010~763.040 (service of proc-
ess), 764.010-764.050 {judgment).

Subdivision (d) is intended to permit a title determination as of
4 date prior to the date of the action. This implements suggestions in
L. Simes and C. Taylor, The Improvement of Conveyancing by Legislation
xxii (1960}, and Willemsen, Improving California's Quiet Title Laws, 21
Hastings L.J. 835, 853 (1970).

045/062
§ 761.030. Answer
761.030. (a) The answer shall be verified and shall set forth:
(1) Any claim the defendant has.

{2) Any facts tending to controvert such material allegations of
the complaint as the defendant does not wish to be taken as true.

(b) If the defendant disclaims in the answer any claim, or suffers
judgment to be taken without answer, the plaintiff shall not recover

costs,



§ 762.010

Comment. Subdivision {a) of Section 761.030 is comparable to
subdivisions (a) and (b} of Section 872.410 (partition). The verifica-
tion requirement is a specific application of Section 446 {when com—
plaint is verified, answer mst be verified).

Subdivision {b) continues the substance of former Section 739, It
provides an express exception to Section 1032 (costs in superior court).

045/196
Artiecle 3. Defendants

§ 762,010. Neéessary defendants
762.010. The plaintiff shall name as defendants in the action the

persons having adverse claims that are of record or kmown to the plain-

tiff or reasonably apparent from an inspection of the property.

Comment. Section 762.010 states the rule for joinder of known
adverse clazimants. Failure to join these persons will result in a
judgment that does not bind them, See Sections 764.040 and 764.050.
This continues the substance of the first portion of the second para-
graph and supersedes a portion of the fourth paragraph of former Sec-
tions 749 and 749.1, and extends the joinder requirement to claimants
reasonably apparent from an ingpection of the property. This provision
15 drawn from Section 872,510 (partition). For the effect of failure to
join holders of interests actually known to the plaintiff or reasomably
apparent from an inspection of the property, see Section 764.050, For
joinder of unknown persons, see Section 762.060.

0457192
§ 762,020, Where nzme or interest of defendant is unknown

762.020. (a) If the name of a person required to be named as a
defendant 1is not known to the-plainfiff, the plaintiff shall so state in
the complaint and shall name as parties all persouns unknown in the
manner provided in Section 762,060.

(b) If the claim or the share or quantity of the claim of a person
required to be named as a defendant is unknown, uncertain, or contin-
gent, the plaintiff shall so state in the complaint. TIf the lack of
knowledge, uncertainty, or contingency'is caused by a transfer to an
unborn or unascertained person or class member, or by a transfer in the
form of a contingent remainder, vested remainder subject to defeasance,
executory interest, or similar disposition, the plaintiff shall alsc
state in the complaint, so far as is known to the plaintiff, the name,



§ 762.030

age, and legal disability (if any) of the person in being who would be
entitled to the claim had the contingency upon which the claim depends
occurred prior to the commencement of the action.

Comment. Saction 762,020 is comparable to subdivisions (a) and (b)
of Section 872.520 {(partition).

045/193
§ 762.030. VWheras defendant is deceased.
762.030. (a) If a person required to be named as a defendant is

dead and the plaintiff knows of a personal representative, the plaintiff
shall join the personal representative as a defendant.

(b) If a person required to be named as a defendant is dead, or is
believed by the plaintiff to be dead, and the plaintiff knows of no
pers¢gnal representative:

(1) The ﬁlaintiff shall state these facts in an affidavit filed
with the complaint.

(2) Where it is stated in the affidavit that such person is dead,
the plaintiff may join as defendants "the testate and intestate succes—

sors of {naming the deceased person), deceased, and all

persons claiming by, through, or under such decedent,” naming them in
that manner,

(3) Where it is stated in the affidavit that such person is be-
lieved to be dead, the plaintiff may join the person as a defendant, and

may also join "“the testate and intestate successors of

(naming the perscn) believed to be deceased, and all persons claiming

by, through, or under such persen," naming them in that manner.

Comment. Section 762,030 is comparable to Sections 872.530 (parti-
tion) and 1250.220(b) (Eminent Domain Law).

043/184
§ 762.040. Additiconal defendants

762.040. The court shall upon its own motion or upon motion of any

pérty make such orders for joinder of additional parties as are necessary

Oor proper,

Comment. Section 762.040 is comparable to a portion of Section
872.520(c) (partition).

«10=



§ 762.050
045/063
§ 762.050. Appearance by named and unnamed defendants

762.050. Any persou who has a claim to the property described in
the complaint may appear in the proceeding. Whether or not the person
is named as a defendant in the complaint, the person shall appear as a
defendant.

Comment. Sectlon 752.050 i3 comparable to Sections 751.12 (De-
stroyed Land Records Relief Law) and 1250.230 (Eminent Domain Law).

043/183
§ 762.060. Joinder of "all persons unknown"

762.060., In addition to the persons required to be named as de-
fendants in the action, the plaintiff may name as defendants "all per-
sons unknown, claiming any legal or equitable right, title, estate,
lien, or interest in the property described in the complaint adverses to
plaintiff's title, or any cloud upon plaintiff's title," naming them in
that manmner.

Comment. Section 762.060 continues the substance of the last
portion of the second paragraph and the third paragraph of former Sec-
tions 749 and 749.1. Unlike the former provisions, Section 762.060 does
not limit the availability of in rem relief to adverse possessors, but

permits joinder of all persomns by any plaintiff seeking clear title. See
Sections 760.020 and 761.020 and Comments thereto.

045/061
§ 762.070. Rights of unknown defendants

762.070. A person named and served as an unknown defendant has the
same rights as are provided by law in cases of all other defendants
named and served, and the action shall proceed against unknown defend-
ants in the same manner as against other defendants named and served,
and with like effect.

Comment. Section 762.070 coutinues the substance of a portion of
former Section 750,

08/939
§ 762.080. Appointment of guardian ad litem

762,080. The court shall upon its own motion or upon motion of any
party make such orders for appointment of guardians ad litem as are

necessary or proper.

-1l=



§ 763.010

Comment. Section 762.080 is comparable to a portion of Section
872.520(c) (partition). The conditions under which a guardian ad litem
should be appointed are prescribed in Sections 372, 373, and 373.5. It
should be noted that a judgment in the action binds persons under legal
disability. Section 764.030, '

100/963

Article 4., Service of Process

§ 763.010. Summons

763.010. (a) The form, content, and manner of service of summons
shall be as in civil actions generally.

(b) 1f upon affidavit it appears to the satisfaction of the court
that the plaintiff has used reasonable diligence to ascertain the iden-
tity and residence of and to serve summons on the persons named as
unknown defendants and persons joined as testate or intestate successors
of a person known or believed to be dead, the court shall order service
by publicatiuh pursuant to Section 415,50 and the provisions of this
article,

Comment. Subdivision (a) of Section 763,010 supersedes the fourth
paragraph of former Sections 749 and 749.1 and the first, third, and
fourth paragraphs of former Section 750. The contents of the summons is
prescribed in Section 412.20. A description of the property and a state~
ment of the object of the action are not included since the property
will already be described and the relief sought will already be stated
in the complaint. See Section 761.020. Service on known defendants
must be made pursuant to general service provisions; publication as to
known defendants is permitted only by court order if it appears upon
affidavit that the defendant cannot with reasonable diligence be served
in another manner. Section 415,50,

Subdivision (b) makes clear that, where unknown parties or heirs
are involved, service on such parties must be by publication. This
supersedes the third and a portion of the fourth paragraphs of former
Section 750. The affidavit contents are drawn from Section 801.9 (real
property titles affected by public improvement assessments) and Revenue
and Taxation Code Section 3960 (quiet title to tax-deeded property).

045/058
§ 763.020. Requirements where service is by publication

763.020. Where the court orders service by publication, the order
is subject to the following conditions:

(a) The plaintiff shall post, not later than 10 days after the date
the order is made, a copy of the summons and complaint in a conspicuous

- place on the real property that is the subject of the actiom.

-12-



§ 763.030

{b) The plaintiff shall record, if not already recorded, a notice
6f the pendency of the actionm.

{(¢) The publication shall describe the property that is the subject
of the action. In addition to particularly describing the property, the
publication shall describe the property by giving its street address, if
any, or other common designation, if any; but, if a legal description of
the property is given, the validity of the publication shall not be
affected by the fact that the street address or other common designation
recited is erromeous or that the street address or other common designa-
tion is omitted.

Comment. Section 763,020 supersedes the second and a portion of

the fourth paragraphs of former Section 750. The manner of service by
publication is prescribed in the general provisions of Sectiom 415.50.

0457064
§ 763.030. Publication as to certain defendants

763.030. (a) Where the court orders service by publication, the
publication may:

{1} Name only the defendants to be served thereby.

{2) Describe only the pfoperty in which the defendants to be served
"~ thereby claim interests.

(b) Judgment against a defendant whe fails to appear and answer
following service under this section shall be conclusive against the
defendant named in respect only to property described in the publica-
tion,

Comment. Section 763.030 supersedes the sixth paragraph of former

Section 750 and is comparable to Sections 872,330 (partition) and
1250,125 (Eminent Domain Law).

045/056
§ 763.040. Proof of service
763.040, The court before hearing the case shall require proof

that the summons has been served, posted, published as required, and

that the notice of pendency of action has been filed.

Comment. Section 763.040 continues the substance of the second
sentence of the first paragraph of former Sectioms 751 and 751.1.

=13-



§ 764.010
045/055
Article 5, Judgment

§ 764.010. Proof of title and judgment

764.010, The court shall examine into and determine the plain=-
tiff's title and the claims of all the defendants. The court shall not
enter judgment by default but shall in all cases require evidence of
plaintiff's title and hear such evidence as may be offered respecting
the claimg of any of the defendants. The court shall render judgment in
accordance with the evidence and the law. |

Comment. Sectlon 764.010 continues the substance of the first

sentence of the first paragraph of former Sections 751 and 751.1. It is
consistent with Section 585(3) (default judgment).

101/163
§ 764.020. Construction of will
764.020. (a) If in an action under this chapter the validity or

interpretation of a gift, devise, bequest, or trust, under a will or in-
strument purporting to be a will, whether admitted to probate or not, is
involved;:

(1) The will or instrument purporting to be a will is admissible in
evidence.

(2) All questions concerning the validity of the gift, devise,
bequest, or trust shall be finally determined in the action.

(3) If the will has been admitted to probate and the gift, devige,
bequest, or trust has been interpreted by a final decree of the probate
court, the interpretation is conclusive as to the proper conmstruction
thereof.

(b) Nothing in this section deprives a party of the right to a jury
trial in any case where, by law, the right is now given.

Comment. Section 764.020 continues the substance of the last

portion of former Section 738. TFor determination of title in probate
proceedings, see Probate Code Sections 850-854.

14—



§ 764.030

045/060
§ 764,030, Persons bound by judgment

764.030. The judgment in the action is binding and conclusive on
all of the following persons, regardless of any legal disability:

(a) All persons known and unknown who were parties to the action
and who have any claim to the property, whether present or future,
vested or contingent, legal or equitable, several or undivided.

{b) Except as provided in Section 764.050, all persons who were not
parties to the action and who have any claim to the property which was
not of record at the time the lis pendens was filed or, if none was
filed, at the time the judgment was recorded.

{c) All persons claiming under any of the foregoing persomns.

Comment. Section 764.030 supersedes the last portion of the first
sentence of the fifth paragraph of former Section 750 and the first
portion of the second paragraph of former Sections 751 and 751.1. It is

comparable to Sections 751.15 (Destroyed Land Records Relief Law) and
874.210 (partition).

045/059

§ 764.040, Persons not bound by judgment

'~ 764.040. The judgment does not affect the claim of any person who
" was not a party to the actlon and who had a claim of record in the
property or part therof at the time the lis pendens was filed or, if
none was filed, at the time the judgment was recorded.

Comment. Section 764.040 is comparable to Section 874.220 (parti-
tion).

045/057
§ 764.050. Unrecorded interests known to plaintiff

764,050, If a person having an unrecorded claim in the property or
part thereof was not a party to the action but the claim was actually
k¥nown to the plaintiff at any time before entry of judgment or would
have been reasonably apparent from an Inspection of the property, the
judgment does not affect the claim of the person. ¥Nothing in this
section shall be comstrued to impair the rights of a bona fide purchaser

or encumbrancer for value of the property.

~15-



§ 764.060

Comment. Section 764.050 is comparable to Section 874.230 {parti-
tion)., See Section 874.230 and Comment thereto.

100/969
§ 764.060. Attack on judgment
764.060. (a) Except as provided in subdivision (b), the judgment

in the action is not subject to direct or collateral attack in an action

or proceeding, whether based on lack of actual notice to a party or
otherwise, commenced more than 180 days after the Judgment is recorded,
fegardless of any legal disability of the party.

{b) This section does not bar a direct or collateral attack in an
action or proceeding based on fraud commenced more than 180 days after
the judgment is recorded, provided that the relief granted in the action
or proceeding shall not impair the rights of a bona fide purchaser or

encumbrancer for the value of the property.

Comment. Subdivision (a) of Section 764.060 imposes a statute of
limitations applicable in all types of actions or proceedings to set
aside or void the judgment. It is intended to enhance the marketability
of property as to which an in rem quiet title decree has been rendered.
The limitations period may not be tolled during the legal disability of
a party. The limitations period is comparable to the 180-day period
prescribed in Section 473.5(a)(ii) (180-day limitations period after
notice to a party).

Subdivision (b) permits an action or proceeding to set aside or
void the judgment brought after the expiration of the 180-day limita-
tions periocd im cases of fraud. Such an action may not affect the
rights of bona fide purchasers, however, and the plaintiff in such an
action or proceeding may be relegated to a damage remedy.

0457074
§ 764.070. Effect on State of California and United States

764.070. Notwithstanding any other provision of this chap ter, the
judgment in the action is not binding or conclusive on the state or the
United States unless individually joined as parties to the actionm.

Comment. Section 764,070 continues the substance of provisions
formerly located in the first portion of the second- paragraph of former
Sections 751 and 751.5. For statutes authorizing quiet title actions
against the state, see, e.g., Pub. Res. Code §§ 6461-6465 (state lands
administration), Rev. & Tax. Code § 3951 (tax-deeded property), Sts. &
Hwys. Code § 9012 (refunding of bonds).
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045/075
CONFORMING CHANGES

Civil Code § 1006 (amended)
SEC. . Section 1006 of the Civil Code is amended to rTead:

1006, Occupancy for any period confers a title sufficient against
all except the state and those who have title by prescription, acces-
sion, transfer, will or succession; previdedy heweversy +hat but the
title conferred by sweh occupancy skell met ke is not a sufficient

interest in real property to enable the occupant or his the occupant's

privies to commence or maintain an action to quiet title under +he
provisiens of seetion seven hundred thizty—eight of the Gede of Giviil
Breecedure of thie atate , unless swehr the occupancy shel: heve has
ripened into title by prescription.

Comment. Section 1006 is amended to reflect the relecation of the
qulet title provisions and to make nonsubstantive drafting improvements.

045/076
Civil Code § 2931a (amended)
SEC. . Section 2931a of the Civil Code is amended to read:
2931a. 1In all actions brought to determine conflicting claims to

real property, or for partition of real property under +he previstons
of Cheptes by Fitie 30+ Title 10.5 (commencing with Section 872.010) of
Part 2 of the Code of Civil Procedure, or to foreclose a deed of trust,

mortgage, or other lien upon real property upon which exists a lien to
secure the payment of taxes or other obligations, to the State of California,
other than taxes upon such real property, the State of Califutnia may he
made a party, and in such action the court shall have jurisdiction to
determine the priority and effect of the liens described in the complaint

in or upon the property, but the jurisdiction of the court in such

action shall not include a determination of the validity of the tax

glving rise to the lien or claim of lien. The complaint in such action
shall contain a description of the lien sufficient to enable the tax or
other obligation, payment of which 1t secures, to be identified with
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certalnty. Services of process in such actions shall be made upon the
Secretary of State or his assistant, or any of his deputies deputy , and
upon the Attorney General or any ef his deputies deputy , and a copy of
the complaint shall be delivered to the officer, board, commission,
department or division or other body charged with the collection of the
tax or obligation. "It shall be the duty of the Attorney Genmeral to
represent the state in all sach actibns.

Comment. Section 293la is amended to reflect the relocation of the
partition provisions. Quiet title provisions now occupy Chapter 4

(commencing with Section 760.010) of Title 10 of Part 2 of the Code of
Civil Procedure.

045/077 -
Code of Civil Procedure §§ 738-75la {Chapter heading)
SEC. . The heading of Chapter 3 (commencing with Section 738) of

Title 10 of Part 2 of the Code of Civil Procedure is amended to read:
CHAPTER 3. ACTIONS ?9 BETERMENE GONFLICTING GhATMS FB FOR
THE RECOVERY OF REAL PROPERTY, AMD OTHER PROVISIONS
RELATING TO ACTIONS CONCERNING REAL E&T4ATE PROPERTY

Comment. The heading of Chapter 3 is amended to reflect the relo-—
cation to Chapter 4 (commencing with Section 760) (quiet title) of
provisions relating to actions tc determine conflicting claims to real

property.

4426

Code of Civil Procedure § 738 (repealed)

SEC. . Section 738 of the Code of Civil Procedure 1s repealed.

438+ An eetion may be breugh: by any persen apainst anethes
who elaims amn estete or inkesest in veel orF perconal property; advesse
te him; for the purpese of determining sueh adverse elmimg prevideds
hewevess that whenever in an setion 4o quiet titlte toy; or 4o determime
adverse eleims do7 real or persenal prepereyy the velidity ex interpratation
of eny gifiy deviser bequest or trusés under eny wiil: e instuumens
purporeing 40 be a will; whether admitted ¢o prebaie or net; shatl

be invelveds oush willy er instrument purpeveing +e be & will: ia
edmissible in evidenees end all: gquestions eencerning the velridiey
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of any gifer deviser bequest er trust therein eonteineds save sueh
ae under the econstitutieon beleong exelvsively io the prebate jurisdiesriony
ahall be finally determimed in such setions previdedy thet &£ the
said witi shell have been admitted to prebate and interpreted by o
deeree of the superior court sitting im prebate whieh decree hes
beceme final such interpretation shaltl be sonclusive as 2o the prepesr
construstion of said wiltly e¥ any paret thereofs se econstrucds in

any asction under this seetiont and providedy however; that nething
hevein eontained shall be consesued te deprive a perey of the righe
o a jury twial in any ease whever by the lawy sueh yight is new
givens

Comment. The first portion of former Section 738 is superseded by
Section 760.020, which does not limit the persons against whom title may
be quieted, but permits an in rem action. The substance of the last
portion of former Section 738 is continued in Section 764.020.

8328
Code of Civil Procedure § 738.5 (repealed)
SEC. . Section 738.5 of the Code of Civil Procedure 1s repealed.
7385+ An eetion may be brought apainat the Seate of Galifor-
nia 4o determéime Whether on not an eschead hes eccurred &3 +o any

seal preperty er interest therein under the provisiens of Uin eet
gelating to the rightar powesrs end disabilivies of aliens and ef
cerpain companiess goseeistions and eérpe!etiens'with Feapest 48
preperey in this Steter providing for escheats in certain easesy
preseribing the procedure cherein; vequiwming mepowis of certein prep—
erty holdings 4o fmeilietate the enforcement of this aety preserib—
ing penaltien for vielatien ef the previsiens hereois and repeatine
all acts or paria of asets inconsistent o¥ in eemfliet hevewithyl
appreved by the eleetorate Novembes 2= 1020 and as smendedr FBuel -
an action may be commensed by any persen elaiming an interest im

the prepestyr The complaint shall deseribe the property end shati
ppectfy the instrument or instyuments in the chain of sitie to the
prepesty- which gave rise 4o the pessibility of such escheatr The
State of Galifeornia ahall be the sele defendant in sueh sction and
ne ether matser may be adiudiecated exeept the issue of the sccurrence
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ef an escheatr Heo issuwe shaii be raigsed or eianim made by the plaineiis
in swel sstion besed upor estoppelr or £failure of the Gtate 4o have
comeneed an eschead prescedingy ner shall amy ostetunte of iimitation
eperate £o bar an adfudieation in sueh aetien that the propesty o

any interest shrevein hes escheated 46 the Seater & eopy of the complaine
and aummons shell be served upen the Attorney Gemeral or his assistants
ov any of his daputiecs; and upon the distniet attormey or eounty

eeunset ef the eounty im whiekh +he properey i shtuatedy oF upen

their mespeetive essistentes er deputiesr Sueh distriet atterney

or sounty souri<: shell pesform duties simiiaw 40 those regquived

2e be performed in eseheat procecdinss conmenced by the Siate under

the provisiens of the act mentioned im +this seetionr The Adtoraey
Genarat au disicied apberney or county couvnsel shell: heve 130 davos

s & master of Fizhes im which o answer or evhewmwive pleedy If at

eay +ime durine the pendenmey of the getion the Atsemney Cenered determines
2hat undes the low ox the facts or both me such esehent hes eee&ffeég

he mayy wkth the conzent of the State Gontrellery £ile & diceleimer

in aseh aerien and thereupen judgmens ahall be entered apainss +the
Shater

Comment. Former Section 738.5 is not continued. The Alien Land

Law, which it implemented, has been repealed for more than 20 years.
Sea 1955 Cal. Stats. chs. 316, 1550; 1957 Cal. Stats. p. cxxxvii.

69/415
Code of Civil Procedure § 739 (repealed)
SEC. . Sectiom 739 ofrthe Code of Civil Procedure is repealed,
430+ If the defemdant in sueh eedion diseiaim in hios answes
ery interes: o sstate in the prepestyry oy suffer judgment £o he
sakken ageinat him withour answery the plaintiif eannet reeover cestsr

Comment. The substance of former Sectiom 739 is continued in
Section 761.030(b}.
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69/413
Code of Civil Procedure § 748.5 (repealed)
SEC. . Section 748.5 of the Code of Civil Procedure is repealed.
F485+ Hhenever o proposat to dedieate land for publie improve
ment has been heretofore or hereafiter made by mep onif: witheur any
aceepianes of the dedieation having beern made and reeorded within
25 vears thereafser; and the land has not been used for the purpese
for which the dediecation was prepesed for & peried of 25 yearsy and
the preperty has been subsequentiy seld te a +third perssny abter
the filing of +he mapy and used o if £free of the dediention; there
ts & conclusive preeumptéen +hat the proposed dediestion was net
accepteds and 4n & suie o gquiet tivle £o such iand meming the goveramental
ageney to which the dediecation wes made by map as defendant; the
deeree in faver ef the pieiatiif shall elear the 2itle of the prepesed
dedianpion and vemove the eleud ereated by she prepesed dediecadions

_ Comment. The substance of the first portion of former Section
748.5 1s continued in Section 771.010. The substance of the last por-
tion is continued in Section 771.020.

65/186 N/Z

Code of Civil Procedure § 749 (repealed)

SEC. . Section 749 of the Code of Civil Procedure is repealed.

248, An setien may be broughiy cithes ac @ sepasate astiony 8%
4oined with an aetieon undex Seetion 733 of this esder te determine the
adverce slaims +e and elouds upen iitle to real prepesty by & parpon
vhoy by himself or by himseli and his prodeccesess in interest; has been
in she aetualy emelusive and adverse pocecesien of sueh prepesiy eontin-
wously for 20 years prior 4o the f£iliag of the eemplainty elaiming &6
ewn the same in fee against the whele worldy and whey by himeelf er by
himself and hie predecessors in interesty has paid all tanes of every .
kind lovied or apseesed againos she preperty and whieh weve payeble
duriag the peried of £ive years continucusly aexi preceding the £iliag
of ithe eempleint+ Said aetien ohkall bo ecmmeneed by the £iliag ef a
verified semplaint averring the matters sbove pet festhr
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CCP § 749

The said eomplaint mey inelude as defendants in suel aetieons in
addi-tion +o cuech persens a9 eppear of meeord %o haver all othes péisen&
whe ave kmewn to the plaintiff 40 haver seme elaim or eloud en the meal
properey deseribed in the complaint adverse 2o plaintififily ownesrshins
end othes pemsens wnkpows e&aiming eny rights title; estater interest o
lieﬁ iR seeh real propertyr or eloud upen the title of plaintiff thewe—
toy end the pleintiff may deseribe sueh unknown defendants im the esn—~
plaint as fotlews+ Yalse all others persens wnkaownr eleiming any righar
titler estater iien or imnterest im the peal prepezty desesibad in the
eemplaint adverse o plaintiffle ewnershipy or any eloud uper plain-
tiffla title thereterl

1f the persen or all persens having a eleim or eloud en the £tile
te oaid reel property are unknewn te plaintiffi; the lattes may desesibe
them in the complaiat as Yall percess unkaewny eleiming eny righey
tieter estetesr biea or interest in the real pfepee%}'deaefibed 4n the
eomplaint adverse to plaintiffls ownexahipy s any eloud upean plain—
#2f£ls sitle theseter! |

tE any kaown defendant named in the eompleiat is a pexson elaiming
any =iahtr titler estater lien or intewrest im and +o the ¥eal preperty
under #he plaintiff or any prodecenser in iaterest of the plainteiiiy
whieh elaim has arisen: a* has been ereated by the plaintiff or any
predecesser in interest of she plaindiff; within 20 years prior £ the
£iling of the complaint; then a9 te any suech defendant the eomplaint
shall eemtain allepations sppropriate te an aetien undews Beotion 738 of
this eeder and as to any sueh defendant the aetion shel: be decmed and
eonsidered brought under the provicions of Seetien 738 znd seetions
portinent therete ef thio esder and as te any cuech defendaant the pEo-~
ecadings in the setien shall be geverned by the provisiens of gadid
Seetien 735 and caid seetions pertinent theretes and the provigiens ef
Seetion 750 ef this cede shall met apply te the proceedings ao to any
such dafendant

Within 10 doys after the £iling of the complainty pleiatiff shell
f£iles or esuse te be filedy in the offiee of the esunty reeorder of the
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CCP § 749.1

county where tie properey is situated; & notice of the pendency of the
aotieny eontainiag the maiiers seguired by Seetien 400 of £hie eeder

Comment. The first sentence of the first paragraph of former
Section 749 is superseded by Section 760.020, which does not limit the
persons by whom title may be quieted, but permits am in rem action in
any case; nor does Section 760.020 impose a 20-year waiting period
before a person claiming title by adverse possession may bring an ac-
tion. See also Section 761.020 and Comment thereto (complaint). The
substance of the second sentence of the first paragraph, requiring a
verified complaint and a statement of facts upon which the plaintiff's
title is based, is continued in Section 761.020.

The substance of the first portion of the second paragraph, requir-
ing joinder of interest of record or known to the plaintiff, is con-
tinued in Section 762.010. The substance of the last portion of the
second paragraph and the third paragraph is continued in Sectiom
762.060.

The fourth paragraph, relating to action against and service on a
known defendant, is superseded by Sections 761.020 {complaint), 762,010
(necessary defendants), and 763.010(a) (service of summons). _

The fifth paragraph, requiring a lis pendens, is superseded by
Section 761.010(b).

69/424 N/Z

Code of Civil Procedure § 749.1 (repealed)

SEC. . Section 749.1 of the Code of Civil Procedure is repealed.

#9+lr An aetien may be broughiy either 2o a separate aetiony or
toimed with en setion under Geetion 738 of this eceoder deo determine the
sdverge elaime to and eleoude upen itle te real preperty by a persen
wher by himpelf e» by himself and his predecessers in interesty has beenm
in the aetuels; enelusive and adverse pessessien ef suech preperty eontinm-
. weunly feor 10 yesws psier to the filing of the eomplainty elaiming o
own the pame in fee against the whele werldy and whey by himoelf eor by
kimselé and his predecessers in interesty has paid all taxes of every
kind levied or asseseed ageinst the preperty end whieh were payable
during the peried of 10 yeamro eontinueusiy ment preeeding the £iling of
the eomplaintr Gaid eetion shall be commenced by the filing of a wewi-
£iod eomplaint averring the maitievs above sot forihe

The said ecomplaint may inelude as dofendante in sueh aetieny in
sddition te sueh persens am appear of seeoerd o hever all other persesns
whe are known te the pleinsiff so haver ceme elaim or eleud on the real
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property deseribed in the esmpledint adverse e plaintiffle ownershipr
and other perzens unkwown elaiming any rights title; estater interest on
iien in sweh real prepertyy oF eloud upen the title of plaimtiff thera-
to; and the plaintiff mey deseribe suekh unkrown defendante in the eom—
plaint as fellows+ “alse all othes perscas unkuowny elaiming any righty
 titler estater lien oF interent im the real preperty deseribed in the
somplaint adverse to plaintifflp ownorshipy or any eloud upean plaia-
tiffls tiile thereter"

% +he persen eF¥ all persens havieg e elaim sr eloud on the &iile
to é&i& real propesty are unkmown e plairtiffs the latier mey deseribe
them ia the esmplaint as “all persons unkneway elaiming asy wighéy
tittes estatey Lien o¥ intexest im the real preperty deseribed ia +he
eemplaint adverse te plaintifflo owaershipy or any eloud upen plain-
$if£ls #itle thereterl

1f any krown defendant aamed ia ithe eomplainé is a pevsoa olaimimg
any wighty titler estater lien or interest in snd 2e the real prepesty
under the plaintiff or amy prodecesser im interest of the slaintiffy
whieh elaim has avieeny or hao boon erxeated by sthe plaintiff eor any
predeesssss in inkerest of the plaintiffy within Len years priex te tha
£ilinpg of the ecompleinty then as te any ouch defendant the eomplaiat
shail ceatain allepations apprepviste 49 ah aetien uander Scatien 7238 of
thin ecdey and an to amny osuch defeandant the aetien shall be deemed end
eongidered brought under the provisiens of Seetisn 738 and saations
pertinent thorete of thio eoder and asc +e any sueh defondant the preosced-
ings in the aetien shall be govermed by the previscisns of said Seatien
#38 and said seetiocns pertinent theretot and the ppévieiea& of Seatien
#30 of this eede shall met apply te the proeccedings as e any sueh
defendaner ,

Withip ten daye efter the £ilimg of the cemplainty plaintiff chall
filer or eause o be f£iled in the eoffiee of tha acunty reessder #f the
county whase the property is situatedy 3 netice of tha pendeacy of the
astiony aontaininp the matiers requivred b3 faetion 409 of this eeder
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Comment. The first sentence of the first paragraph of former
Section 749.1 is superseded by Section 760.020, which does not limit the
persons by whom title may be quieted, but permits am in rem acticn in
any case; nor does Section 760.020 impose a l0-year waiting pericd
before a person claiming title by adverse possession may bring an ac-
tion. See also Section 761.020 and Comment thereto (complaint). The
substance of the second sentence of the first paragraph, requiring a
verified complaint and a statement of facts upon which the plaintiff's
title is based, is continued in Section 761.020.

The substance of the first portion of the second paragraph, requir-
ing joinder of interest of record or known to the plaintiff, is con-
tinued in Section 762,010. The substance of the last portion of the
second paragraph and the third paragraph is continued in Section
762,060,

The fourth paragraph, relating to action against and service omn a
known defendant, is superseded by Sections 761,020 (complaint), 762.010
(necessary defendants), and 763.010(a) (service of summons).

The fifth paragraph, requiring a lis pendens, is superseded by
Section 761.010(b).

69/422 N/Z

Code of Civil Procedure § 750 (repealed)

SEC. . Section 750 of the Code of Civil Procedure is repealed.

350« Within throe pears afies the £ildng of the eomplainiy as
sequired by Beection 749 ex F49riy @ summens shell be issuedy vhieh shell
eontain the metiters reguired by Seetion 4livily and in additieony &
deseription of the preperty and a staiement of the objeer of the aetionr
ia the summens the unkrewn defondants shall be desigrated as im the
eomplainty whether they are the sele defendants oF netr I£ ae te any
defendant the aAetien ip one breought uader ihe provisions eof Seetiean 738
aad seetiens pertineat therete of this eeodey such defendant moy be named
in the pame summons aad no peperate oF additional summone need be issued
direeted to such defendaney |

Within 30 days aftes the issuanee of the summensy the plaiatdff
shall pest of eause to be pested a eopy thereof in a eonspicusus pleee
o2 ihe prepesty deseribed in ithe complaiat

At any time afser the issuanae of the summensy $he plailrdiiiy o
his apent or attermeyy shall make and fila an affidavit wherein there
shall be stated the follewing matierss

{ay> The mamas of the defendantsy if anyy as o vhem the asdion 38
brought under the previeiens eof feetien 738 and eeetiens pertinent
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thereto of this ecodes f there i3 no such defendant that fret shall be
sintedr

£h3 The names of all the defendants wire have baen sewvedy L6 anyy
£ there is neme that Soes shell be stateds

fe) The nomes of the defendants net cerved whese places of weod-—
denee sxe known te the pleintiff and their respeetive plaeces of »epi~
denser

£d) The names of the defendanin not served whese plaece of residensce
is unlemown o the plaintifif,

ALl hnown defendants shall be served in the mannes previded by law
£ox the serviee of a summons in & elvil aekienr

Exeept as otherwine providedy upen ithe mahiag and Eiling of +he
afoxezaid affidavity tha esuxt ok & judpge thereef shell make an ovdes
dipeering the summens te be sesved upen alli the unknown defendants as
stated in the complaint and cummens by publiestion in come daily es
weelkly mewepsper of general eivaulation printed end publiched in the
esunty whese the preperty is siiuvstedy and if sheve be ne sueh paper in
sueh epuntyr then in peme adjeining couvntyr £6 be desiprated by the
eourt or & judpe thereof; whieh publiecatien shall be pussuant +e Gesbien
6064 of the GCovermment Geoder

 All such uaknewa pergens 9o se¥ved chall have the came righie @5 aFe

provided by law in esses ef all ether defendants nomed and servedy and
the aetien shall preeced spainst sueh unkmown persens ia ihe came moannes
a8 apainet the defeadants whe aze named and sesvedy and with like ef-
feety and any sueh unknown peroon whe has or elaims e have aany Fighty
titler estatey lien oF interest irn the prepestyr or elewd en the sitle
thesreter adverse #0 plaintifify at the sime of the ecommencoments of £he
aetiony whe hes beem duly served as afemesaidy and enyene eleiming under
himy shall be eoneluded by the judgmesnt in suech aetien an effeetually as
£ the aetien was breughi apainss the persen by hie ex her name and
paisonal sarvige of process was cbtained, notwithetanding aanx such
unknewn person may be under legal dissbility, Sexvies chell be deemed
eemplote uwpor the eompletisn of the publieations

in the event that serwiea of any summens shall be reguired 4o be b¥
publieation as +o any defendanty ineluding a defendant ao o wheom the
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zetion i= brought under the provisieons of Geetien #38: the order for
suak pub&éeaéiaa? made purouant +o the provieiens of Seetien 415+50 may
be made either es & part of the erder for publicetien of summons made ee
to uaknewn dofendantoy oF a0 a ceparate orde¥y a8 the Gourt 0¥ a judge
thexeef mey econsider prepe* in the pastienlas eager

Comment. The first, third, and fourth paragraphs of former Section
750 are superseded by Section 763.010(a), which requires the summons to
have the same form and content and be served in the same manner as in
civil actions generally. The three~year issuance of summons requirement
is superseded by Section 58la (dismissal for lack of prosecution).

The second paragraph is superseded by Sectiomn 763.020(b), which
requires posting within 10 days after the court orders service by publi-
cation. -

The fourth paragraph is superseded by Sections 763.010 and
763.020(c).

The substance of the first portion of the first sentence of the
fifth paragraph is continued in Section 762.070. The last portion of
the first sentence is superseded by Section 764,030. The last sentence

of the fifth paragraph is superseded by Section 415.50(c¢).
The sixth paragraph is superseded by Section 763.030,

09/742 N/Z

Code of Civil Procedure § 751 (repealed)

SEC. . Section 751 of the Code of Civil Procedure is repealed.

751+ When the summens has been served ae preovided in the preeeding
eeetion and the time for answering has expivedsy the eourt shaill proeced
to hear the esse as in ether eaces and shall have jurisdietien te enam—
ine inteo and determine the legalisy of plaeintiff e title and of the
title and slaim eof all tho defendants and of all unknown persensy and &0
+hat end meot nRet enter any judgment by defaulsy but must ia all eases
roquire ovidenee of plaintiffle iiile and posseselonr and heat sueh
evidenee a5 may be offered veopaeting the eleims aad title of amy of the
defondante and ot thercafier dizeet judgment to be entered in aaeerd-
anee with the evidepee and the lawr The eeurt before preeeeding to heas
the eape must roquire proof +o be made that the summens hae been sesved
and posted as heroimbefore direeted and that ihe zequirad aotiee of
pondoney of astion has beon fileds

The judgment afrer i+ hes become £inal is eenelusive egainst ail
4he pereens named in the summens and eemplaeint who have beea served amd

2=



cce § 751.1

apainat alt unkmown persons as stated in the eomplaint and summens whe
have been served by publieatieny but shall nret be eemelusive apainst the
Gtate of GCelifernis or the United Statesr GSaid judgment shall have the
effeet of a judsment in rem oxeepi a5 ezeinst the State of Califeomnin
and the United Stotes+ and provided furthe¥y that the seid judsment
shatl net bind oF be eoneludive apainst any persen elaiming any estater
tities wighty possesaiony er lien te the propesty under the plaintiff eor
his predecossers in interesty Whieh elaimy liany astate orF Fight of
pessessien has arisen or has been eéegteé by the plaintiff or his prede-
ecpsese in interass withia 20 years prier te the £iling of the eem-
plaint; unless proccedings sheli heve been tsken speinst sueh defendsnt
and summons oerved upen him as previded with respeet to setiens breughs
under the provisiens of Seetion 733 of this esdey or unltese swvel dofend- -
aat shall have sppeazed voluntarily in the setiens

The remedy provided irn this and the itwe preeeding seetions shall be
aongtrued as sunulotive and aot enelusive of any other remedyy form o

sizht ef setien oF proeeeding alleved by lawr

Comment. The substance of the first sentence of the first paragraph
of former Section 751 is continued in Section 764.010. The substance of
the second sentence is continued in Section 763.040.

The first portion of the second paragraph is superseded by Sections
764,030 and 764.060, The last portion is not continued; the general
provisions governing joinder of defendants and titie by adverse possession
govern. See Sections 762.010 and 318-328.

The substance of the third paragraph is continued in Section 760.030.

045/170 N/2Z

Code of Civil Procedure § 751.1 {(repealed)

SEC. . Section 751.1 of the Code of Civil Procedure is repealed.

#5ivir When the sunmens has been served as provided in Seetien 758
of this eede and the time for anavwexing has enpired; the eouzs shall
pEoacad to hea# ihe asse as in othes eases and shall have juwisdietiea
0 examine into and determime the logality of plaintiffls title awd of
the title end olaim of all ithe defendanis and ef all uaknewn pevseady
and +o that end muot net enter any judgment by defouliy but mus: in all
eases require ovidenee of plaintiffle title and poesessieny and hear
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suely evidence as may be effered respseting the elaims end titie of eny
of the defendants and muat thereaiter direer judgment to be entered in
aceesdanee wihth *he evi&eaeereﬁd the lawr The eoust befere preecceding
teo heax &he ease must requize prées +o be made thet the summens hes been
served and posted as hereinbefove diveeted and thet the ®equired netiee
of pendency of aeetieon has been filedr

The judgment afier i+ has beeeme f£ipal io eoneluoive ageinot ail
the peszsens nemed in the summens and eompiaint whe have been served and
epainst all unkaown pessens es staled in the somplaint and oummens whe
have been served by publieasien; but shell not be eonelusive against the
State of Galifernia or the Hnited Biatesr Seid judement shail kave the
effect of a judgment in sem except as ag&inst +he Btake of Gatifewnia
and the United Btatess and provided furthery that the said Fudgwent
shal: net bind er be econclusive against any pevsen elaiming ery estater
titler sights pessessieny em liea to the preperty under the plaintiff o»
hip predecessers in intevesty whieh elaimy lieny estate or right eof
poosession hee aricem of has been ereated by the plaintiff o¥ hie prede-
cessers in imtesest within tem yeass prior fo the filing ef the eem
prainss unless preeceedings shall have been taken againné sueh defendant
and summene served uper him a9 provided with reapeet %e aetieons brought
under the pmevisiens eof Scetien 738 of +this eedey er unless such defend-
ant shall have appesred veluntarily In the astione

The zemedy previded ia $his seetien and Seetien 148+l shall be
eonstrued as eumulative and not enelusive of any other remedyy form oF
pight of metion or preceediang allowed by law and shell be eonstrued as
an alteraative remedy 26 the remedy previded in Seetiens F4dy 3567 #5is
and #5ka and net as repesling oF amending theoe sections~

Seetiens 7250 and #5ls shall appliy te and be a parvt of the alterno—
tive remedy provided by this seeien and Seetieon Z40+ir

Comment. The substance of the first sentence of the first paragraph
of former Section 751.1 is continued in Section 764.010. The substance of
the second sentence is continued in Section 763.040.

The first portion of the second paragraph is superseded by Sections
764,030 and 764.060. The last portion is not continued; the general

provisions governing joinder of defendants and title by adverse posses—
sion govern. See Sections 762.0l10 and 318-328.
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The substance of the first pertion of the third paragraph is con-
tinued in Section 760,030,
The last portion of the third paragraph and the fourth paragraph

are not continwed; they are unnecessary to Chapter 4 (commencing with
Section 760.010) as drafted.

12/772 N/Z

Code of Civil Procedure § 751.3 (repealed)

SEC. . Section 751.3 of the Code of Civil Procedure ig repealed.

Fol-3r () Weenever 2 mining wmights lesser inclheding & commnity
leaser erints for sthe preduesion of eily pasy o other hydrecarbongsy and
. & risht of entsy or sceupption provided by the lease encumbevs all o»
pare of the surisece or surface sene of the leaschold lands; any pereen
whe owns & fee interest in the surfcee of the leasecheoid lands may being
an aetieon in the superier eeurt o terminate the rigsht of entyy e
ecgupation as 48 ali ar seme deseribed portion of the surface and sus—
fame zone of the leasehold lands in whieh cuch person ewne an intevests

b} The court may render o judgment or deevee terminating sueh
lesseats right of entsry or ceeupation of ihe surface and surfsee seney
subicet to oueh eonditiens ap the eoust deems fair &snd equitabley £ the
avideneo shows eseh of +the fellowings

£3)> The deeumen: whieh ereated the leascheld intesest wae eripginel-
1y cxeeuted mose then 20 years prior te £iling the aetien previded for
in this seetien repardless of any amendments +o sueh doecumentsr Heweveny
+£ any amendment wag eatered inte expressly fer the purpese of waiviasgy
Iimitingy 8¥ rearranging surfaee righis ef ené:y and eeeupation by the
lessaey the 20-year poried chall bo ecmputed as if tha document was
eﬁigia&&lf excauted on the date of emeeution of sueh smendmenty

£2) The subjeet iand is not presently eeceupied by any of the fol-
towingsr

£+ A producing oil or gan wellt or well borer

&4 A well e¥ well bore being utilised for injeetion of watesy
gaey oF other substance inte gecloglc subsirata as an add 3o oil o gas
production or to anelievasring subsidencer
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ki) A well or weli bere being utilized for the dispesal injeetion
of waste eil well brire and bypreduetor

FHe) A well o weld bere being gtilined for the preduction of water
for use imn oil £ield injestieny waterflesds and pressure maintenanee
pregramer

£{3) Terminaiion of the right of emtry or eeceupation within &he
gsubjeet land in the menner requested by the pleintiffr eor subjeet te
such eeonditiens as the eourt moy impese pursuant e this eeetieny wild
rot sipnifieantly intesfere with the right eof the lesseey under the
leapey o eontinue o eonduet operatiocns fo¥ ihe eontinuved preduetien of
‘oil frem iesseheld strata benesth the surfeee smome in e praetiest and
econcnic mennety wtilising such produetion techniques as will be appro-
peiate to the leescheld areary censistent with pood eoilfield pmaetieery
end te gathery iramsperty and morket sueh eilr

L{e} The eourt may qualify the deeree termimeting the purfeee and
sunfase sone sight of eatr¥y or oceupation ce as fe provide for limited
purfase and surfsce sone cssements whieh the lessee may eeatipue &6
enjey within the subjeet landr A deeree may bo eonditiened upen tha
reloention of pipelinesy readweyey equipmentr oF lcase £aeilities in
cuch mammer eg will mest effeetively free the subjeet land fer eurface
use vhile safepuarding eentinued oil and gae eperations im e praatieal
apd esoncmie memmex, Any sueh eondition of the deerce shail requize the
plaintiff te pay the ecots ef the zelooation. Howevery the plaintifé
shall be eatitled +o a seteff sgainet ouch conts 0 the estent of eny
penebit #o the lessee regsulting £rem the installation ef mew equipment
or matesialr The plaintiff ohall have ihe burden of provimg any¥ axek
beaefit aseruing te the lesseer

{d) It ohall bo sgeinst publie peliey for any eil st.gaa loaces at
ite ineeptieny to provide for the waiver of any wighss ereated by zhis
peeriony or for sueh rights to be waived by amendment to any oil: o» gee
lease wiithin 20 veats of the data of iis execution by a plainsiff oF his
predecesser in intereser

{a) As used in this seetiont
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1) USerface zenel means tie zone whrieh lies sbove o plane which +o
566 feet belew the surface of the landr

£2} USubjeet land® means that axea eeeupied by the pastieulas
doseribed surfaae and surface zone for whieh plaintiff seoks to termi~
aate the leaseheold right of eatry and cceupatieonr

£¢3) “Lease faeilities! mesns otorage tanksy wash tanksy separaterey
heateras: and other £aeilities ressenably mecessesy for the pueduction of
eil oF gasy ineluding peecondary reeocvery cpeorations»

££3 Ne judgment rendered purouent to thie seetion shall change or
affeet the torms or operatien ef any walid ualt apgreement oF uaiid
eperating agreement whieh ecemes within the previsicns ef Seetien 3351 o=
332t of the Rublie Reseurees Geder

€2} Thio scetion shall apply enly te lands within e eity in any
eounty with & pepulatien execeding 45y000r000 or with a populatien eof
more than f007000 and less than 7157000 as detemmined by the 1960 Feder-
at Beeenntal Censver

Comment. The substance of subdivision (a) of former Section 751.3
is continued in Section 772.030{(a). The substance of subdivision (b) is
continved in Section 772,040, The substance of subdivision (¢) 1is con~
tinued in Section 772,050, The substance of subdivision (d) 1s continued
in Section 772,060. The substance of subdivision (e) is continued in
Section 772.020. The substance of subdivision (f) is continued in Section

772.030(b). The substance of subdivision (g) is continued in Section
772.010.

12/767 N/Z

Code of Civil Procedure § 75la (répealed)

SEC. . Section 75la of the Code of Civil Procedure is repealed.

F5kar Wheneves any persen whe by any eonvevanesy judgment o
deexee has reeeived oF talteny oF who hereaften seeeives er iakesy the
sitle for o2 any intevest iny eox lien upaa'feaé propesty in a ecertain
aame and thereaftes hoo conveyedy oF conveysy o hao zeconveredy o
Fosonveysy +he same oF any pakét shexesfy oF has saticfiedy ok satiskiesy
suaelr iien in a nsme other thanp eor diffexent fromy #he mame under whieh
titte was peeeivedy o¥ any interest or lien thereen was foken o whera
the estate of a deeedent has been probated uader a name diffeseat frem
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+he name in wirielr real preperty of suech decedent stends of recordy and
the deeree of distzibution hao been entered im sueh estater o whea any
pighty title or interest of any percem in zeal prepesrty has been di—
vested by & judgment or deercer or eotherwiser under & neme other thens
e¥ diffarept from; the asme uander whieh title wee reeeivedy the ideatdsy
- of gueh perseary oF persens oF the idontity of sueh deeedent and the
persen in whese same the preperty stende of reeesdy may be adjudieated
end determined on petitien of any subsequent owmer or any distzibutee of
4$he estate of suech deeodent oF the cueecsser in interessy oF paid prep-
erty- or any part thereefy o» of any interest thereinr As many owvel
persons & appear of reeord in the chaim of title te the land deseribed
in the petition may be jeined in ene petitien or preceedingr

The petition must be filed in the supesier eeur:s of ihe eecunty in
which the land or seme part thereel in sitweted and shail be verified ao
provided in this eede for verifieation of a eomplaint~ The pesition may
be substantially emtitled UIn the matter of the determination of the
ddentity 0F wrrrrrrrl {namiang ell the persess seught teo be identified)y
and mey set fopthr

1r A statement of petitionexzls interest in the preper:y as ewnery
patt owaer or distributec er Sueceesser in interest oFf otherwiser

2+ A particulas deseripiien of the petitlonerle preperty~

3+ The name ox mames ef the persen eor persens seusht e be identd~
fieds setting out the name and & referenee to the reeord of the eeavey—
aneey judgment or deevee unde¥ whieh title woe ¥eeeivedy and the name
ard a referemee ito the reeexd of the eonveyanee whereby the title wee
eenveyedy ox a wvefercnee to the reeerd of the judgment or deeree oF
eenvevanee whereby the title was divestedy or where an estate has been
diptributedyr setting out the neme under whieh the estate ef e deeedent
has been prebated end she mame im which real prepesty of sueh deecdent
staande of reeewrdr and thet sueh mames weze and are the nsmes ef the same
person, aad that such conveyances or such deczess of distribution affsct
the £itle to petitionsrla prepesrtyr

4y A prayer that the identity eof sueh persens be estabiishedr
The elerk muss shereupean set the petitien for hearing by the court and the
petitioner mast give notice thersof by cauostng norvices of the time Iml
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piace of hearins to be poated at the cenrthouse of +he county where the
preceeding is pending and in & eenspieusus place oa the pPEOpORET do—
seribeds at least 10 devs before she hearingr The speeial notiee shall
be substantieily in the fellowina fomms
| {Title of court and ecavse)

Netiee i3 heschy piven thet rrrrrrrr hes filed a petition herein
. elaiming te be the ewmer (or distwibuses)} of the fotlowing dosenibed
lande rrrrrevr {desesiption} and praying thet the identity of the
fettowing~named pereensy in formep eenveyenees {or judgments or deerees)
te said lands er im deerees ef diotmibutien of seid lands in prebate be
determineds £0 Wi+ rrrrrrrr (mames as Jv Dee and Jehm Dee)y and thas
the time and plaee of hearinpg said petitien has been set fom TrrrTrre
the rrvvrrre 489 6f rvrrrrrry 19vrrrry 8t the hous of TETTTYT vrrrBr 08
peid day at the couseroom of said eeust in +he ety of rrrvrrrry eounty
& rrrvrrrrry State of Galifewniar

PR e e T T T T T T T T T T T T T T T T T Y

Slerie

A+ any time before the date fimed Eor sueh heasingy any persea
interested in said property may anower said pesition and deny any of the
nasters eontained thereinr At the time £iuwed for the heariagy o¥ pueh
time thereafiery as may be finxed by she eourts the eeurt must hear she
preefs effered by the petitionerr and by any persens amsvering the samey
and mest meke and enter & deexee determining the identity of the perseny
6F¥ pe¥sensy eet eut in the petitien is aceoxdance with the preofer

An appeal may be iakea’by any parsy apgrioevedr

sfter the caid deeres hes bocome £imal it shall cosstitute prime
£aeie evidenee of the mattars thereby determined and it shall be pre—
sumed that the identiiy of the persen oF persens deseribed in the deamee
8 gueh a9 io steted in the deereor _L eextified eopy of said deeree
shall be reaesrded im the offiee of the eouaty reeorder of avery eeunty
in whieh any part of she land is situatedsy

Comment. The substance of the first sentence. of the First paragraph
of former Section 75la is continued in Sections 770.010 and 770.020. The
substance of the second sentence is continued in Section 770.050(c).

The substance of the first portion of the first sentence of the
second paragraph of former Section 75la is continued in Section 770.030.
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The substance of the last portion of the first sentence is continued in
Section 770.050(a). The substance of the seccnd seantence is continved in
Section 770.050(b).

The substance of the first sentence of the third paragraph is con-—
tinued in Section 770.060(a)-{b). The second sentence is continued in
Section 770.060(c).

The substance of the first sentence of the fourth paragraph is
continued in Sectiomn 770.030(b). The substance of the second sentence
ig continued in Section 770.070{a).

The fifth paragraph is continued in Section 770.070(b).

The substance of the first sentence of the sixth paragraph is con-
tinued in Section 770.080(a). The substance of the second sentence is
continued in Section 770.080(b).

09/037
Code of Civil Procedure §§ 770.010-772.060 (added)
SEC. . Chapter 4.5 {commencing with Section 770.010) is added to
Title 10 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 4.5. SPECIAL ACTIONS AND PROCEEDINGS TO CLEAR TITLE
Article 1, Identity of Perscon in Chain of Title

§ 770.010. Definitions
770.010. As used in this article:

(a) "Acquired" means received or taken by conveyance, judgment,
decree, or otherwise.

{b) "Property" means any right, title, or interest in or lien upon
real property or part therecf.

(c) "Suhsequeﬁt owner" means the person to whom property is trans-—
ferred whether as owner, part owner, or otherwise, or the successors in
interest of the person, and includes a distributee of the estate of a
decedent.

(d) "Transfer" means voluntary or involuntary transfer and includes
a_convéyance, reconveyance, satlsfaction of a lien, or divestment by
judgment, decree, or otherwise. The probate of the estate of a decedent
and entry of the decree of distribution is a transfer within the meaning
of this subdivision.

Comment. Section 770.010 is drawn from the first sentence of the
first paragraph of former Section 75la for simplicity of drafting.
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08/365
§ 770.020, Proceeding authorized
770.020. If property is acquired or stands of record in the name

of a person who heretofore or hereafter transfers the property under a
name other than or different from the name in which the property is
acquired or stands of record, a proceeding is authorized to adjudicate
and determine the identity of the person in whose name the property is
acquired or stands of record and the person who transfers the property.
Comment. Section 770.020 continues the substance of the first

sentence of the first paragraph of former Section 75la, 3ee also Sec-
tion 770.010 (definitions}.

5466
§ 770,030, Jurisdiction and venue

770.030, Tae proceeding shall be brought in the superior court of
the county in which the property or any part thereof is situated.

Comment, Section 770.030 continuwes the substance of the first

portion of the first sentence of the second paragraph of former Sectiom
751a. '

4270
§ 770.040., Parties and pleadings
770.040. (a) The proceeding may be brought by a subsequent owner

of the property by filing a petition with the court.

{(b) At any time before the date fixed for the hearing of the peti-
tion, anmy person interested in the property may answer the petition and
deny any of the matters contained therein.

Comment, Subdivision (a) of Section 770.040 continues the sub-
stance of the last portion of the first sentence of the first paragraph
of former Section 75la. See also Section 770,010 (definitions}.

Subdivision (b) continues the substance of the first sentence of
the fourth paragraph of former Section 753la.

3073
§ 770,050, Petition
770.050, {a) The petition shall be verified in the manner provided

for verification of a complaint.
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(b} The petition may be substantially entitled, "In the matter of
the determination of the identity of " (naming all the persons
sought to be identified), and may set forth:

(1) A statement of petitioner's interest in the property as subse~-
quent owner.

(2) A particular description of the property.

(3) The name or names of the person or perscms sought to be identi-
fied, setting out the name and a reference to the record of the transac-
tion under which the property was acquired or stands of record and the
name and a reference to the record of the tranmsaction under which the
property was transferred or stands of record, that the names are the
names of the same person, and that the transfers affect the petitioner's
title to the real property.

(4) A prayer that the identity of such persons be established.

(c) As many persons sought to be identified as appear of record in
the chain of title to the property may be joined in one petition or
proceeding.

Comment . Subdivision (a) of Section 770.050 continues the sub-
stance of the last portiomn of the first sentence of the secoand paragraph
of former Section 75la.

Subdivision (b) continues the substance of the second sentence of

the second paragraph.
Subdivision {c) continues the substance of the second sentence of
the first paragraph of former Sectiom 75la.

3072
§ 770.060. Notice of hearing _
770.060. (a) Upon the filing of the petition, the clerk shall set

the petition for hearing by the court.

(b) The petitioner shall give notice of the hearing by causing
notices of the time and place of hearing to be posted at the courthouse
of the county where the proceeding is pending and in a conspicuous place
on the real property described in the petition, at least 10 days hefore
the hearing.

(c) The special notice shall be substantially in the following

forﬁ:
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{Title of court and cause)

Notice is hereby given that ........ has filed a petition herein
claiming to be the owner (or distributee) of the following described
lands ........ {description) and praying that the identity of the fol-
lowing-named persons, in former conveyances (or judgments or decrees) to
said lands or in decrees of distribution of said lands in probate be
determined, to wit: ........ (names as J. Doe and Jchn Doe); and that
the time and place of hearing said petition has been set for ........
the .... day of ........, 19...., at the hour of ....0uewy vo..m. of
said day at the courtroom of said court in the city of ........, county
of ........, State of California.

LA R AR R N T R

Clerk

Comment. Subdivisions (a) and (b) of Section 770.060 continue the
substance of the first sentence of the third paragraph of former Section
75la, Subdivision (c) continues the second sentence of the third para-
graph,

3068
§ 770.070. Hearing and appeal '

770,070, (a) At the time fixed for the hearing or such time
thereafter as may be fixed by the court, the court shall hear the

proofs offered by the petitioner and by any persons answering the
petition, and shall make and enter a decree determining the identity of
the person or persons set out in the petitioun iﬁ accordance with the
proofs. _

(b) An appeal may be taken by any party aggrieved,

Comment. Subdivision (a) of Section 770.070 continues the sub-
?Ei:?e of the second sentence of thg fourth paragraph of former Section

Subdivision (b) continues the first sentence of the fifth paragraph
of former Section 75la.

3067

§ 770.080. Effect of decree )
770,080, (a) After the decree has become final it constitutes

prima facie evidence of the matters thereby determined and it is pre-

sumed that the identity of the person or persons described in the decree

is such as is stated in the decree.
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(b) A certified copy of the decree shall be recorded in the office
of the county recorder of every county in which any part of the pProperty
is situated.

Comment. Subdivision (a) of Section 770.080 continues the sub-
stance of the second sentence of the sixth paragraph of former Section
751a.

Subdivision (b) continues the substance of the third sentence of
the sixth paragraph of former Section 75la.

3066
Article 2. Land Dedicated for Public Improvement

§ 771.010. Presumption that dedication not accepted

771.010. If a proposal is heretofore or hereafter made to dedicate
real property for public improvement, there is a conclusive presumption
that the proposed dedication was not accepted if all of the following
conditions are satisfied:

{a) The proposal was made by filing a map only.

(b) No acceptance of the dedication was made and recorded within 25
years after the map was filed.

(c) The real property was not used for the purpose for which the
dedication ﬁhs proposed within 25 years after the map was filed.

{d) The real property was scld to a third person after the maﬁ was
filed and used as 1f free of the dedication.

Comment. Section 771.010 continues the substance of the first
portion of former Section 748.5.

3063
§ 771.020. Action to clear title authorized

771.620. (a) An action is authorized to clear title to real prop-
erty of a proposal to dedicate the property for public improvement if
there is a conclusive presumption pursuant to Section 771.010 that the
proposed dedication was not accepted.

(b) The action shall be pursuant to Chapter 4 (commencing with
Section 760.010) and shall have the followlng features:

(1) The public entity to which the dedication was proposed shall be

named as defendant,
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(2) The judgment in the action shall clear the title of the pro~
posed dedication and remove the cloud created by the proposed dedica-
tion.

Comment. Section 771.020 céntinues the substance of the last
portion of former Section 748.5.

3062

Article 3. Right of Entry or Occupation of
Surface Lands Under 0il or Gas Lease

§ 772,010, Scope of article
772.010, This article applies only to lands within a city in any

county with a population exceeding 4,000,000, or with a population of
more than 700,000 and less than 710,000 as determined by the 1960 Fed-

eral Decennial Census.

Comment., Section 772.010 continues the substance of former Section
751.3(g).

3057
§ 772.020. Definitions
772.020., As used in this article:
(a) "Surface zone" means the zone which lies above a plane which is
500 feet below the surface of the land.
(b) "Subject land" means that area occupied by the particular

described surface and surface zone for which plaintiff seeks to termi-
nate the leasehold right of entry and occupation.

(¢) "Lease facilities” means storage tanks, wash tanks, separators,
heaters, and other facilities reasonably necessary for the production of
oil or gas, including secondary recovery operations. ' '

Comment. Section 772.020 continues the substance of former Section
751.3(e).

26/958
§ 772.030. Action to terminate right of entry or occupation authorized
772.030. (a) If a mining rights lease, including a comwmunity

lease, exists for the production of oil, gas, or other hydtocarbons, and

a right of entry or occupation provided by the lease encumbers all or
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part of the surface or surface zone of the leasehold lands, any person
who owns a fee interest in the surface of the leasehold lands may bring
an action in the superior court to terminate the right of entry or
occupation as to all or some described portion of the surface and sur-
face zone of the leasehold lands in which the person owns an interest.

.(b) No judgment rendered pursuaut to this article shall change or
affect the terms or operation of any valid unit agreement or valid
operating agreement which comes within the provisions of Section 3301 or
3321 of the Public Resources Code.

Comment. Subdivision (2) of Section 772.030 continues the sub-

stance of former Sectiom 751.3(a). Subdivision (b) continues the sub-
stance of former Section 751.3(f).

26/957
§ 772.040. Requirements for termination

772.040. The court may render a judgment or decree terminating the
lessee's right of entry or occupation of the surface and surface zone,
subjeet to such conditions as the court deems fair and equitable, if the
evidence shows each of the following:

' (a) The document that created the leasehold interest was originally
executed more than 20 years prior to filing the action under this arti-
cle regardless of any amendments to the document. However, if any
amendment was entered into expressly for the purpose of waiving, limit-
ing, or rearranging surface rights of entry and occupation by the les~
see, the 20-year period shall be computed as if the document were origi-
nally executed on the date of execution of the amendment .

(b) The subject land is not presently occupied by any of the fol-
lowing:

(1) A producing oil or gas well or well bore.

(2) A well or well bore being utilized for injection of water, gas,
or other substance into geologic substrata as an aid to oil or gas
production or to ameliorating subsidence.

(3) A well or well bore being utilized for the disposal injection

of waste oil well brine and byproducts.
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(4) A well or well bore being utilized for the ﬁroduction of water
for use in o0il field injection, waterflood, and pressure maintenance
programs.

(c) Termination of the right of entry or occupation within the
subject land in the manner requested by the plaintiff, or subject to
such conditions as the court may impose pursuant to this section, will
not significantly interfere with the right of the lessee, under the
lease, to continue to conduct operations for the continued production of
oil from leasehold strata beneath the surface zone in a practical and
@conomic manner, utilizing such production techniques as will be appro=~
-priate to the leasehold area, consistent with good oilfield practice,
and to gather, transport, and market the oil.

Comment. Section 772.040 continues the substance of former Section
751.3(b).

26/955
§ 772.050. Qualified termination
772.050. {a) The court may qualify the decree terminating the

surface and surface zone right of entry or'occupation S0 as to provide .
for limited surface and surface zone easements that the lessee may
continue to enjoy within the subject land.

{b) A decree may be conditioned upon the relocation of pipelines,
roadways, equipment, or lease facilities in such manner as will most
effectively free the subject land for surface use while safeguarding
continued oil and gas operatifons in a practical and economic manner.
Any such condition of the decree shall require the plaintiff to pay the
costs of the relocation. However, the plaintiff shall be entitled to a
setof f against the costs to the extent of any benefit to the lessee
resulting from the installation of new equipment or material. The
plaintiff has the burden of proving any benefit accruing to the lessea.

Comment. Section 772.050 continues the substance of former Section
751.3(e). '
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26/953
§ 772.060. Waiver of rights prohibited
772.060. It is against public policy for any oil or gas lease, at

its inception, to provide for the waiver of any rights created by this
article, or for such rights to be waived by amendment to any oil or gas
lease within 20 years of the date of its execution by a plaintiff or the
plaintiff's predecessor in interest.

Comment. Section 772.060 continues the substance of former Section
751.3(d).
267261

Code of Civil Procedure §§ 801.1-801.15 (Chapter heading)
SEC. . The heading of Chapter 44 {commencing with Secticn 801.1)

of Title 10 of Part 2 of the Code of Civil Procedure is amended to read:
CHAPTER 44+ 4.6. ACTIONS CONCERNING REAL PROPERTY TITLES
AFFECTED BY PUBLIC IMPROVEMENT ASSESSMENTS
Comment. Former Chapter 4A is redesignated Chapter 4.6 (commenciag

with Section 801.1) for ccnsistency with the numbering of the other
chapters of Title 10.
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